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     BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION

                    CLAIM NO. G104077 

JAMES B. GUINN, EMPLOYEE CLAIMANT

WAYNE SMITH TRUCKING, INC.,
EMPLOYER RESPONDENT

ARKANSAS TRUCKING ASSOCIATION/SIF                              
RETENTION MANAGEMENT SERVICES,                                 
INSURANCE CARRIER/TPA                               RESPONDENT 
                          
                OPINION FILED JANUARY 4, 2012 

Hearing before ADMINISTRATIVE LAW JUDGE CHANDRA HICKS, in Little
Rock, Pulaski County, Arkansas.

Claimant was represented by Mr. Scott Willhite, Attorney at Law,
Jonesboro, Arkansas.  

Respondents were represented by Ms. Melissa Wood, Attorney at
Law, Little Rock, Arkansas.   

                     STATEMENT OF THE CASE

     A hearing was held in the above-styled claim on November 28,

2011, in Little Rock, Arkansas.  A Prehearing Telephone 

Conference was conducted in this matter on October 3, 2011, 

and a Prehearing Order was filed on that same date. 

     The following stipulations were submitted by the 

parties either during the Prehearing Conference, or at the time

of the hearing.  The following stipulations are hereby accepted.  

     1.  The Arkansas Workers’ Compensation Commission 

has jurisdiction of the within claim.

2.  The employee-employer-insurance carrier relationship

existed at all relevant times, including May 15, 2011.
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3.  At the time of the alleged injury, the claimant’s

average weekly wage was $661.75.  This entitles him to a

temporary total disability rate of $442.00, and a permanent

partial disability rate of $332.00.

4.  The claimant returned to work for the respondent-

employer on August 2, 2011.

5.  The respondents are entitled to a credit.  

6.  The claim has been controverted in its entirety.

7.  All issues not litigated herein are reserved under the 

Arkansas Workers’ Compensation Act.

     By agreement of the parties, the issues to be litigated at 

the hearing were as follows:

1.  Compensability of the claimant’s alleged hernias. 

2.  Associated benefits pursuant to Arkansas Code Annotated 

§11-9-523(a), including medical benefits, temporary total 

disability compensation, and an attorney’s fee.

     The documentary evidence in this case consists of the

hearing transcript of November 28, 2011.  The claimant’s

deposition of August 25, 2011 has also been made a part of the

record.  It is retained in the Commission’s file. 

     The following witnesses testified at the hearing: the

claimant and Neil Corder. 

                            DISCUSSION

        The claimant, age 45, (10/21/60), has completed two years
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of college.  He has prior work experience primarily as a truck

driver.  The claimant has worked for the respondent-employer

since September of 2010, as a long-haul truck driver.  Typically,

the claimant is away from home for one week.  While on the road,

the claimant spends the night in his sleeper cab.  He transports

paper products, including rolls of paper and recycled paper. 

     At the time of hire, the claimant was required to undergo a

DOT physical.  He passed the DOT physical without any type of

limitations being placed on him.  The claimant admitted to prior

surgeries before going to work for the respondent-employer. 

According to the claimant, he has had gall bladder surgery, and a

surgery to remove some scar tissue.  

     However, the claimant denied having had a hernia prior to

May of 2011.  He gave the following testimony concerning the May

15, 2011, incident:

Q. All right.  Now, let's go to May of 2011.   
Specifically, May 15.  Tell us what you were doing for Wayne
Smith on that day.

A. I was picking up a load at Crossett, Arkansas, backing
the tractor underneath the loaded trailer.  The loaded
trailer was at a different height than needed to be
connected to the trailer so I was cranking down the trailer
so I could back the tractor underneath it to connect the
trailer to the tractor.

Q. All right.  Now, looking at page -- it appears to be
number six, I believe, I'm sorry, seven, looking at page
number seven of Claimant's Exhibit 2, it suggested that you
did those activities somewhere around 2:00 a.m. on May 15th. 
Does that sound accurate?
A. Yes.

Q. All right.  So it's the middle of the night.
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A. Yes.

Q. All right.  Tell us what happened.

A. I was cranking down -- lowering the trailer with the
crank on the landing gear of the trailer, felt a tear in my
mid-section here, (indicating), felt -- and it felt like a
strain or a sprain basically.  And by that time, I --

Q. You've said mid section, but give us more details --

A. Abdominal here --

Q. -- because we won't -- hold on just a second.  

A. Okay.

Q. We won't be able to when we read this record later -- 

A. Okay.

Q. -- see where you're pointing.  But tell us exactly
where you're pointing.

A. Stomach area below the rib cage and above the belly
button.

Q. Okay.  And exactly what sensation did you feel?

A. It's like a muscle strain or muscle sprain.

Q. Okay.  And you put your hands on your -- on that area
and what were you doing?  Is that what you did on the 15th?

A. Yes.

Q. And why did you do that?

A. Well, I was assessing what -- how bad it hurt -- I was
pushing and holding and trying to figure out how bad, if it
was bad, but it -- it was mainly just at that point just a
strain and a discomfort basically.

Q. Did you feel anything abnormal with your hands when you
felt that area of your body?

A. No, I did not.
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Q Okay.  Were you doing any activity that was hard to do?

A. Yes.  The cranking, yeah, on that, it's -- there's --
there's a two -- there's two ways -- there's an easy -- easy
gear and a hard gear, depending on how heavy the trailer is
loaded.  And if it's -- when it's heavy, you have -- the
easier the crank, the slower it goes down.  So you'll crank
it easy for a while, you switch gears and then you'll try
the harder gear and if you can turn it, it goes much faster. 
So you do the very slow easy turn until you can get it to
where you can turn it in the higher gear so it will lower
faster.

Q.   Which -- the hard or the easy --

A.   The hard.

Q. -- crank were you doing at the time you felt this?

A. I was doing -- pulling on the hard.

Q. Okay.  

A. Right.

Q. And what -- how long did you stop doing that after this
pain?

A. Long enough to catch my breath and assess that I was,
you know, able to continue going.

Q. Okay.  It appears from page seven of Claimant's Exhibit
2, that you next logged an entry in Louisiana.

A.   Right.

Q. Is that where you took the load?

A. That's where I took the load to make sure that my axles
were scaled properly, my weight was correct and I was -- I
had -- want to drive legally to the point where I was going
to take my break.

     At that time, the claimant felt some discomfort in his

stomach area, but it was not excruciating.  The claimant

continued driving, with a bathroom break at around 7:00 a.m., in
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Hickory, Mississippi.  His next break was around 10:00 a.m., in

Dodge City, Alabama.       

     Specifically, he testified:

Q. Tell me, did anything of significance happen in Dodge
City, Alabama?

A. Yes.  After -- when I had my break and my -- all the
things I was supposed to do, I went -- I laid -- I went --
sat on the bunk, had my shirt off and was laying back in the
bed and all of a sudden, two protrusions came out of the
center of my stomach area and it -- I mean, they were --
they were huge.  And so I put my hand on them and -- and
laid down.  Basically, I just went ahead and laid back on
the bed and -- and looked after I held my hand on them for a
while and then they went back in.  And they felt like a tear
that started hurting worse.  But not, I mean, I laid down
and I rested with my hands like this (indicating).

Q. It appears that you --

A. But that is when I realized that I was definitely going
to have to have medical attention because when any pain
comes sticking out of my stomach like that, I mean, it's --
I knew at that point that it was time for, I mean, I was
definitely going to have to get -- at least get it looked at
and figure out what's going on.  So --

Q. It appears that that was just before 10:00 a.m. on May
15th.  Is that your recollection?

A. I think so, yes. 

Q. All right.  Now, immediately before that, Brent, had
you done anything of a -- that you would consider a strain,
a -- put forth effort to any extent?

A. Besides lowering -- cranking the landing gear down or
just -- well, driving and getting in and out of the truck,
basically, was the main things after I connected to the
trailer.  Because axles were scaled, I mean, I just got my
ticket, took my -- I mean, no, in and out and walking and
driving, bam, bam, bam, I'm driving.

Q. And when you -- just before you put your hands on your
belly then, when you were in Dodge City, Alabama, what were
you physically doing?  What was your posture?  What were you
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doing?

A. I was going to bed and I was sitting -- I was sitting
on the bed leaning back to go to -- to take my break to go
to sleep and -- and that's when I looked down and noticed
the protrusions.

Q. Okay.  And specifically at that point, do you have any
job duties that you are required to continue doing as you're
there in the sleeper?

A. Just rest.  No.  That's -- I’m required to take a ten-
hour break.

     After the claimant’s break ended, he drove to Indiana.  He

first made contact with his employer at 8:00 a.m., which was

Monday morning, May 16th.  The claimant verified that he

contacted the dispatcher to let him know he was basically empty

or near empty.  However, instead of taking another load, the

claimant advised dispatch that he had been injured and needed to

be routed back home.   

     At that point, the claimant reported to Allen Williams that

he believed he had sustained a hernia.  He described the pain in

his stomach and the protrusions.  Therefore, Mr. Williams

immediately routed him toward home.  Shortly thereafter, Neil

Corder arrived for work, the claimant spoke with him and

requested medical treatment.  Mr. Corder made an appointment for

the claimant to be seen by his family physician.  The claimant

returned to Morrilton at 5:30 p.m., on May 17th.  

     He treated at Morrilton Medical Clinic on Wednesday, May 18,

2011.  The claimant agreed that he was diagnosed with a double

hernia.  He underwent hernia repair surgery on May, 31, 2011. 
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The claimant denied that he was able to work anytime between May

18th and his surgery.  He also denied he could perform any type

of work from the date of his surgery until August 1st.  

     The claimant admitted he underwent a DOT physical on August

1, 2011, and returned to work for the respondent-employer on

August 2nd.  

     Regarding his ability to work, the claimant explained:

Q. All right.  Now, so you didn't do any work then from
May 18th until August the 2nd.

A. Exactly.

Q. All right.  Do you feel that you were physically able
to do any work during that time?

A. No, nothing that would be -- no, not -- not and perform
-- no.  I was healing gradually, slow walks, I mean,
basically, just recovery the way he, I mean, prescribed
treatment, you know.

     The claimant admitted to treating with doctors at the

Morrilton Medical Center and St. Anthony’s Medical Center for his

hernia conditions.

     He agreed that Mr. Corder scheduled an appointment with his

primary care physician at Morrilton Medical Clinic.  However, the

claimant verified that he has outstanding bills relating to his

treatment for his hernias.  According to the claimant, most of

his bills have been paid by Health Advantage, his primary health

insurance, which is through the respondent-employer. 

     On cross examination, the claimant again agreed that he had

various surgeries involving his stomach before going to work for
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Wayne Smith Trucking.  The claimant verified that he had gall

bladder surgery, a surgery to remove scar tissue, and then there

was a blockage.             

     The claimant admitted to having worked for the Highway

Department from about 2000, until 2004.  He admitted that while

working there, he had a strain in his groin area.  The claimant

testified:

Q. Tell us what happened.

A. I mean, if you work out on the yard, lifting something
onto a piece of equipment or off of a piece of equipment, I
felt a strain in my groin.

Q. All right.  And immediately after that happened, you
stopped working and you went to your supervisor; is that
correct?

A.  Absolutely.

Q. And that supervisor took you for treatment immediately,
correct?

A. Absolutely.

     He agreed that Neil Corder is his supervisor.  The claimant

essentially verified that he has the ability to communicate with

dispatch or any personnel at any time.   He agreed that at the

time of the May of 2011 incident, he was rolling the crank with

both hands, in a bent over position.

     He further explained:

Q. All right.  You told me in your deposition that the
crank did not get stuck; is that right?

A. Well, no, it did not get stuck but when you go from one
-- from one gear to the next gear, if you can't turn it,
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you've got to go back to the other gear and turn it some
more until you get enough strength to where you can turn it. 
So not stuck, but it wasn't to the point to where I could
turn it yet.

Q. It was the regular way that you did things, correct?

A. Exactly.  So I'm assuming the way most -- near almost
the only way that it can be done.

Q. All right.  And you've told us today that you were on
an uneven surface at the time?

A. Yes. 

Q. And you told me in your deposition that that, too, was
a common occurrence; is that right?

A. It happens, yes.

Q. When describing the feeling that you had when I took
your deposition, you described it as an irritation; is that
right?

A. Strain or a pull, a muscle pull, or a muscle strain,
irritation.

Q. Okay.  And you told me it was not severe pain; is that
correct?

A. Yes.  It was severe enough that I checked myself and
caught my breath, though.  I mean, that's technical -- I
mean -- 

Q. Okay.  I'd asked you, was it painful?  Your answer to
me was, well, it was painful enough that I felt it, but it
wasn't severe pain.

A. Exactly.  That's what I said.

      He agreed that he was able to finish cranking and hook up

the tractor.  The claimant explained that he did not tell anybody

about the incident when it happened because he felt he had

strained or pulled a muscle in his stomach.  He did not realize

he was hurt until he took his break.  
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     The claimant stated:

Q. Okay.  And then you also told me that when you did see
the protrusion hours later, that if you thought you needed
treatment, then you would have called an ambulance, correct?

A. Yes.

Q. But you didn't do that.

A. No, because I -- I caught my breath, I laid down, I
laid on it, and I raised my hand, it hurt, sure, I mean, I
had, you know, with all of this scars, I guess I have a
fairly high tolerance to pain maybe.  I don't know.  But
when I -- it went back in and I could hold it in, and, sure,
it hurt, but I had Tylenol and I knew the best thing for me
and the company and everybody else is to get the load home
and get treatment when I get there, I mean, that's -- if I -
- it's -- if I run to the emergency room every time I
strained a muscle, I wouldn't never have a job, I wouldn't
ever be -- I mean, does that make sense?

Q. Okay.  Even when you got back and I believe the records
show that you got back at 5:30 on the 17th, correct? 

A. Yes.

Q. Even when you got back then, you didn't go to the
emergency room, did you?

A. No, because I had an appointment for 8:00 a.m. that
morning.

     The claimant verified that as far as the areas where his

hernia occurred, he is a hundred percent now.  He agreed his

prior testimony demonstrates that he stated part of his medical

bills have being paid by Health Advantage through Blue Cross Blue

Shield.  He has not paid anything on his medical bills.  

     The claimant admitted that he has been treating at the

Morrilton Medical Clinic off and on for many years.  Under

further questioning concerning a medical record from March 25,
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2010, the claimant essentially admitted that he reported

abdominal pain in the area where he had his previous surgery,

after doing some lifting.  He was not aware of the doctor having

reported prominence on the right side, near his scar.  However,

the claimant agreed that this is correct, if this is stated in

the medical records.  

     Regarding his initial doctor’s visit of May 18, 2011, the

claimant testified:

Q.  All right. Looking ahead now to May 18th, 2011, so
after you're saying the hernia happened, it looks like your
doctor noted that you had a pulling sensation on the right
side of your abdomen; is that accurate?

A. Pulling sensation with major swelling and bruising.

Q. Okay.  And you also had a previous surgery on that
side.

A. Yes.

Q. Your doctor noted that you reported doing lifting on
May 15th.  Is that what you told your doctor?

A. May 15th, that was cranking the landing gear; is that
correct?  Is that the time you're referring to?

Q. I'm saying that your record on May 18th says that you
did lifting on May 15th.  Is that what you told your doctor?

A. Hold on.  The 15th was when it happened.  You're
talking about at Crossett.  Was that the 15th?

Q. Yes.

A. Okay.  You're going a little fast for me so we've got
to -- I've got to make sure before -- I want to make sure my
answer is right.  I told him that what happened I was
cranking exactly the same way as I've always done it,
cranking the landing gear down and felt the strain, the
same, all that, yeah.
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Q. So you don't know why he would note that you were doing
some lifting?

A. Lifting, I mean, cranking, lifting, I mean, how doctors
interpret things, I'm not sure.

Q. Okay.

A. I mean, if you -- I mean, I don't know why -- I can't
say as to why he would write what happened that way.  I
don't know how to -- what he says and what I say and what he
writes, I have no control over and I have no idea what he
wrote.  I just know what I told him.

Q. Did you tell him you lifted?

A. I told him I was cranking the landing gear on a truck
which, I mean, if you want to get technical about it, when
you're pulling down this way and up this way, I mean, and
then pushing over and pulling down, that's lifting, pulling,
that's using every muscle in your body that you've got to
get this thing so you can get it down the road, right?

     The claimant admitted that Dr. Nawar performed his surgery

and released him from care on June 14, 2010.  However, the

claimant denied that he was ready to go back to work at that

time.  

     On redirect examination, the claimant essentially agreed

that it was his understanding that his supervisor, Neil Corder

directed him to see the doctor at Morrilton Medical Clinic. He

agreed that his condition worsened considerably from the 15th to

the 18th, at which point he saw a doctor.

     He testified:

Q. Okay.  When did you realize in this situation that you
needed medical attention?

A. In Dodge City, Alabama when I laid down to take my
break, when I laid down, and I noticed the thing --
protrusions from my stomach area is when I realized that I
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was going to eventually need medical care.

Q. Okay.  When you say eventually, let's -- let's sort of
talk about --

A. As soon as possible.  As soon as I could get home, I
mean.

Q. Well, why didn't you -- why didn't you just stop right
there and call the ambulance?

A. Well, for one thing, I had -- like I said, I rested.  I
held it in.  It didn't come back out, you know, and then the
rest helped it.  I sat back up and -- I'm a good employee. 
I was trying -- I knew the best thing to do is just to get
the load home and I'm not in severe enough pain to call an
ambulance.  And it would have been -- I mean, I'm not saying
I'm a super -- or whatever, but I wasn't -- I was in pain
but not enough pain to call an ambulance.  I've -- I mean,
like I said, I've had a lot of surgeries and a lot of pain
and that -- I knew I could handle that long enough to get
back home to get to see the doctor to where I needed to get
the medical treatment. 

Q. Did you value your job?

A. Oh, yeah.

Q. Did you feel it would impact possibly your job if you
immediately called an ambulance?

A. I knew there was a possibility, yes, but I knew mainly
that it would -- it would cost the company a whole bunch of
money to have to get that load from here to there or do
whatever, get somebody there to do this or whatever, yes.  I
felt like there was a possibility that it could because that
-- I don't know -- but I have been in that situation before.

Q. All right.

     With respect to the March 25, 2010, medical report, the

claimant denied any follow-up visits after that date for any

abdominal pain.  He denied he was aware that this report states

that it was likely he did have a hernia.

     Neil Corder was called as a witness on behalf of the
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claimant.  At the time of the claimant’s incident he worked for

the respondent-employer as Safety Director.  As of the date of

the hearing, Mr. Corder worked as Operations Manager for the

respondent-employer.  

     Mr. Corder verified that he had contact with the claimant on

or about May 17th.  He stated:

Q. Tell us what that contact was.

A. To be honest, I don't remember a lot of it.  I remember
him calling.  I went back and looked at notes.  He called
and told me that he had a hernia-type injury and needed to
go to the doctor so I set him up with an appointment at our
Morrilton Medical Clinic.

Q. Okay.  And so the note on page one of Claimant's
Exhibit 1, it says, Neil okays workmen's comp for Wayne
Smith Trucking, you made that call to Morrilton Medical
Clinic to authorize that visit?

A. Yes.

Q. All right.  And was the description of the activity
that Brent was involved in on May 15th, that he gave in the
courtroom today consistent with what you were told on May
17th?

A. Yes.

Q. Okay.  So you were aware that he said he was cranking
and he initially felt a pain?
A. Yes.

Q. All right.  And that he was in Alabama and it became
worse and then he called?

A. As far as I can remember, yes.

Q. Okay.  And you pretty much believe that he was in
Alabama when you got the call that he needed medical care?

A. I have no reason to doubt him.

Q. Okay.  You believe it may have been on the 17th.
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A. Yes.
  
     He agreed that as of the date of the hearing, the claimant

was back working for him/respondent-employer.  His testimony

demonstrates that the claimant is a good employee.  Mr. Corder

denied any problems with the claimant’s credibility. 

     On recross examination, Mr. Corder testified that if the

claimant had a release stating he could return to work on July

18th, the claimant could returned to work for him at that time.

     It appears that the claimant’s deposition was taken on

August 25, 2011.  He is a high school graduate.  The claimant

also attended the University of Central Arkansas for two years. 

He quit college to join the Army National Guard. The claimant was

six years active duty, and two years inactive duty.  He was

honorably discharged.  

     A review of the medical evidence of record demonstrates that 

on December 14, 2004, the claimant presented at the Morrilton

Medical Clinic in order to obtain a prescription for Prilosec. 

On physical examination, the claimant’s abdomen was without mass

or tenderness.  

     On June 29, 2005, the claimant presented again at the

Morrilton Medical Clinic with inguinal pain after doing some

lifting at the Highway Department.  On examination, the

claimant’s genial and inguinal area was negative, but minimally

tender.  At that time, the claimant was assessed with “inguinal

sprain w/normal CBC.”  The claimant was placed on light duty
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until the start of the next week.

     The claimant treated at the Morrilton Medical Clinic on

March 25, 2010.  It appears that the claimant treated with Dr.

Jack Lyon.  The claimant presented with four separate issues. 

These included, but were not limited to a complaint of abdominal

pain in the area of his surgery after doing some lifting. 

Examination of the abdomen showed it was soft, no definite mass. 

He had some slight prominence on the right side near the scar. 

However, Dr. Lyon opined that the claimant’s “abdominal pain was

likely not a hernia.”

     The next medical note shows that the claimant was not seen

by Dr. Lyon at the Morrilton Medical Clinic again until May 18,

2011.  This note demonstrates that the claimant presented that

day after doing some lifting on May 15, 2011.  According to this

medical record, the claimant developed a pulling sensation in his

right abdomen.  Dr. Lyon’s assessment was “Question of an

incisional hernia after straining while working.”

    On May 19, 2011, the claimant underwent initial evaluation

with Dr. George Nawar on referral from Dr. Lyon.  The claimant

had a chief complaint of “incisional hernia, abdominal pain.”

Dr. Nawar reported in pertinent part:

History of Present Illness: The patient presented today with
a history of abdominal pain.  It has been primarily located
in the area of the incision, periumbilical area and
epigastrium.  The discomfort has been burning in nature,
dull in quality, knife-like sharp, constant, moderate and
progressively getting worse.  The current symptoms began
approx. days ago.  The problem is getting worse.  The pain
is made worse by bending and by touching the area.  Blowing
on his horn while teaching music.  There has been no
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significant weight loss or gain.  Patient was cranking the
jack for the truck wheels and felt pain with sudden onset
and bulge.  

According to this medical note, Dr. Nawar reviewed CT scan of the

abdomen, which revealed weak upper abdomen area, with no

incarcerated hernias. His assessment was:“Incisional

hernia(553.21).  Hernia occurred at work as per patient.”  As a

result, Dr. Nawar recommended that the claimant undergo

laparoscopic ventral hernia repair with mesh.  The surgery was

scheduled for May 25, 2011.  

     On May 31, 2011, the claimant underwent surgery with Dr.

Nawar.  The claimant had a preoperative diagnosis of “incisional

hernia,” and a post operative diagnosis of “incisional hernia,

with severe adhesions.”                 

     Dr. Nawar evaluated the claimant on June 14, 2011 for a post

operative check following incisional hernia repair.  Dr. Nawar’s

impression/diagnosis was: “The patient appears to be recovering

satisfactorily.  Adequate post-operative course with no

intervention needed.”  Therefore, the claimant was discharged

from Dr. Nawar’s care.  However, he instructed the claimant to

follow-up as needed with him, and to follow-up with his family

physician. 

     In a medical note dated June 15, 2011, Dr. Nawar stated that

the claimant was unable to work at all from May 17, 2011 through

July 18, 2011. 

     A medical examination report for commercial driver fitness

determination date August 1, 2011, shows that the claimant met
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the standards of 49 CFR 391.41 and qualified for a two-year

certificate. 

                         ADJUDICATION

A.  Compensability

     The claimant contends that he sustained a “compensable”

hernia injury during and in the scope of his employment with the

respondent-employer on May 15, 2011.  

     In order to qualify for workers’ compensation benefits, a

claimant must suffer an injury that meet the requirements of a

“compensable injury” as defined by Arkansas Code Ann.§11-9-

102(4)(A)(i).  Additionally, the burden rests on the claimant to

prove all of the other elements necessary to establish his

alleged hernia injury.  The requirements for a compensable hernia

injury are set forth in Ark. Code Ann. §11-9-523(a).  This

subsection provides: 

In all cases of claims for hernia, it shall be shown to
the satisfaction of the Workers’ Compensation
Commission:      

   
     (1) that the occurrence of the hernia immediately
     followed as the result of sudden effort, severe
     strain, or the application of force directly to the
     abdominal wall;
   
     (2) that there was severe pain in the hernial region;
   
     (3) that the pain caused the employee to cease work
     immediately;
    
     (4) that notice of the occurrence was given to the
     employer within forty-eight (48) hours thereafter;
     and

     (5) that the physical distress following the
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     occurrence of the hernia was such as to require the
     attendance of a licensed physician within seventy-two
     (72) hours after the occurrence.

     After considering all of the evidence presented, I am  

persuaded that the claimant’s testimony concerning the sequence

of events surrounding his work-related incident of May 15, 2011,

is credible and set forth an accurate account of these events. 

The claimant’s testimony is corroborated by his deposition

testimony, Mr. Corder’s testimony, and the medical histories.

     Specifically, the claimant credibly testified that he felt 

a tear/muscle strain or sprain, in the stomach area below the rib

cage and above the belly button while lowering the trailer with

the crank on the landing gear of the trailer.  His testimony

demonstrates that he was pulling hard on the crank with both

hands.  Under these circumstances, I find that the claimant’s

aforementioned effort amounted to a severe strain.  The claimant

credibly testified that the discomfort he experienced in his

stomach area during this event, caused him to cease work

immediately.  His testimony demonstrates that he immediately

stopped his work activity long enough to catch his breath and

assess(feel of his stomach) whether he was able to continue

working.  At that point, although the claimant was experiencing

some discomfort in his stomach area, his pain was not

debilitating.  The claimant felt he had only sustained a muscle

strain.  Therefore, the claimant resumed working.  Shortly

thereafter, he drove from Crossett to Louisiana to scale, and
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then to Mississippi, which is where he took a restroom break. 

However, when the claimant stopped for his mandatory 10-hour

break in Alabama, he realized that he needed medical attention

because there were “protrusions” in his stomach area.  The

claimant gave prompt notice of his injury to his dispatcher, Mr.

Allen Williams, on August 16th, at around 8:00 a.m.  This clearly

meets the 48 hours-notice requirement of the statute.  

     Here, the claimant did not arrive back home, to Morrilton

until May 17, 2011, at sometime around 5:30 p.m.  Mr. Corder, the

claimant’s supervisor, had made arrangements for the claimant to

be seen at the Morrilton Medical Clinic, the next morning, which

was May 18, 2011.  The record demonstrates that the claimant in

fact sought treatment from the Morrilton Medical Clinic under the

care of Dr. Lyon, at around 8:00 a.m.  

     Although the claimant's physical distress in the area of the

hernia did not intensify such that medical treatment was required

within 72 hours, the Arkansas Court of Appeals has held that we

cannot be hypertechnical when construing the statute regarding

hernia. Darling Store Fixtures v. McDonald, 54 Ark. App. 60, 922

S.W.2d 748 (1996).

     Specifically, in Cagle v. Fabricating & Steel, Inc. v.

Patterson, 42 Ark. App. 168, 856 S.W.2d 30 (1993), the Court of

Appeals said:

Arkansas Code Annotated § 11-9-523(a) requires a
showing that "the physical distress following the
occurrence of the hernia was such as to require the
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attendance of a licensed physician within seventy-two
(72) hours after the occurrence." A claimant need not
prove that he was actually attended by a physician
within 72 hours after the injury; instead, the
statute provides only that the physical distress
following the occurrence of the hernia was such as to
require the attendance of a physician within the
72-hour-period. Cagle Fabricating & Steel,
Inc. v. Patterson, 36 Ark. App. 49, 819 S.W.2d 14
(1991), rev'd on other grounds, 309 Ark. 365,
830 S.W.2d 857 (1992).

     Although the record shows that the claimant did not seek

medical treatment until approximately 78 hours after the

occurrence of his hernia injury, the claimant continued to

experience increased physical distress and "protrusions" in the

stomach area during this period of time.  The claimant’s

testimony demonstrated that he wanted to complete his load and

felt the need for treatment was not an medical emergency

situation.  Therefore, in light of all of the foregoing, I find

that the claimant's physical distress was such to require the

attendance of a physician within 72 hours after the occurrence.

     In sum, based on all of the foregoing, I find that the

claimant has proven all of the statutory requirements of Ark.

Code Ann. §11-9-523, so as to prove that he suffered a

compensable hernia injury in the course and scope of his

employment on May 15, 2011.

      While I realize the claimant has had prior stomach related

issues and surgeries, and on March 25, 2010, he complained of

abdominal in the area of his surgery to Dr. Lyon, however,   

considering that Dr. Lyon opined at that time the claimant’s
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“abdominal pain was likely not a hernia,” the claimant had no

follow-up visits due to abdominal pain, some six months later the

claimant was able to pass a DOT physical, and because there were

no other documented difficulties indicative of the occurrence of

a hernia, I find that there is insufficient evidence to support a

finding that the claimant suffered a prior hernia.  Hence, it is

well-settled in workers’ compensation law that an employer takes

the employee as he finds him. 

B. Medical Treatment     

     The next issue for determination in the present matter is

the nature and extent of medical benefits to which the claimant

is entitled to for his compensable hernia injury.  This matter is

controlled by the provisions of Ark. Code Ann. § 11-9-523(b)(1)

and §11-9-508.    

     On the basis of the record as a whole, I find that all the

medical services of record, which were provided to the claimant

by and under the direction of Drs. Lyons and Nawar, including the

surgical repair of the claimant's compensable hernia, represent

reasonably necessary medical services under Ark. Code Ann. §

11-9-523(b)(1), and § 11-9-508.

     Specifically, I find that the medical treatment rendered by

said doctors was administered in an attempt to diagnosis, treat,

and repair the claimant's work-related hernia injury.        

     Therefore, the respondents shall be liable for the medical

treatment of record for the claimant’s compensable hernia injury. 



24

C.  Temporary Total Disability

     An injured employee is entitled to temporary total

disability compensation during the time that he is within his

healing period and totally incapacitated to earn wages.  Arkansas

State Highway and Transportation Department v. Breshears, 272

Ark. 244, 613 S.W.2d 392 (1981).  However, for this type of

injury, under the Act, the claimant is entitled to a maximum of

twenty-six (26) of compensation for his disability. 

     The claimant sought initial treatment for his hernia and

related symptoms from his primary care physician, Dr. Lyon, on

May 18, 2011.  His assessment was “Question of an incisional

hernia after straining while working.”  Dr. Lyon referred the

claimant to Dr. Nawar, a general surgeon for his opinion and

recommendation.  

     The claimant underwent initial evaluation with Dr. Nawar on

May 19, 2011.  After reviewing the CT scan of the abdomen, Dr.

Nawar assessed the claimant with “Incisional hernia.  Hernia

occurred at work per patient.”  The claimant underwent surgical

repair of his incisional hernia on May 31, 2011.  Dr. Nawar

continued the claimant under his post-operative care until June

14, 2011.  On that same date, Dr, Nawar directed the claimant to

follow-up with his primary care physician.    

     However, on June 15, 2011, Dr. Nawar opined that the

claimant was unable to perform his job duties from May 17, 2011,

until July 18, 2011.  
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     The evidence presented establishes that the claimant entered

the healing period from the effects of his compensable hernia on

the date of its occurrence (May 15, 2011), and continued within

his healing period until July 18, 2011.  Here, I find that Dr.

Nawar’s pronouncement dated June 15, 2011 establishes that the

claimant’s healing period ended July 18, 2011.      

     I further find that the preponderance of the evidence

establishes that the claimant was rendered unable from performing

gainful employment as the result of the effects of his

compensable injury during the period of time he missed work after

May 17, 2011, and up until July 18, 2011, at which point Dr.

Nawar released him to return to work.  

     As of the date of the hearing, the claimant testified that

he had reached a hundred percent recovery from his compensable

hernia injury.  Although the claimant did not return to work for

the respondent-employer until August 2, 2011, Mr. Corder credibly

testified that had the claimant contacted him, he could have

returned him to work on July 18, 2011.

     Accordingly, I find that the claimant has proven that he was

rendered totally disabled from performing regular gainful

employment, as the result of the effects of his compensable

hernia for the period of time he began missing work, which was

May 18, 2011, up until the time of his release back to work by

Dr. Nawar, which was July 18, 2011.   

     As a result, I hereby find that the claimant proved his
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entitlement to temporary total disability compensation from May

18, 2011, and continuing through until July 18, 2011.  The

respondents shall be liable for payment of these indemnity

benefits awarded herein.  

D.  Attorney’s Fee

     The parties stipulated that the respondents have

controverted this claim for benefits in its entirety.  Therefore,

the claimant’s attorney is entitled to a controverted attorney’s

fee on all indemnity benefits awarded herein to the claimant,

pursuant to Ark. Code Ann. §11-9-715.

            FINDINGS OF FACT AND CONCLUSIONS OF LAW  

     On the basis of the record as a whole, I hereby make the 

following findings of fact and conclusions of law in accordance 

with Ark. Code Ann. §11-9-704.

     1.  The Arkansas Workers’ Compensation Commission has        
         jurisdiction of the within claim.

     2.  The employee-employer-carrier relationship existed at
         all relevant times, including on or about May 15, 2011.

3.  At the time of the injury, the claimant’s average weekly
         wage was $661.75.  This entitles him to a temporary      
         total disability rate of $442.00, and a permanent        
         partial disability rate of $332.00.

4.  The claimant returned to work for the respondent-
         employer on August 2, 2011.

5.  The respondents are entitled to a credit.

6.  The claim has been controverted in its entirety.

     7.  The claimant proved by a preponderance of the credible 
         evidence that he sustained compensable hernia injury     
         while working for the respondent-employer on May 15,     
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         2011. 

     8.  The claimant proved that the medical treatment of        
         record was reasonable and necessary treatment for his 
         compensable injury under Ark. Code Ann. §11-9-523        
         (b)(1), and §11-9-508.
    

9.  The claimant proved his entitlement to temporary    
    total disability compensation beginning May 18,     
    2011, and continuing through July 18,2011.

 
    10.  The claimant’s attorney is entitled to the maximum 
         statutory attorney’s fee based on the controverted  
         temporary total disability compensation awarded herein.

    11.  All issues not litigated herein are reserved under the 
         Arkansas Workers’ Compensation Act.               
                        
                              AWARD

     The respondents are directed to pay benefits in accordance 

with the Findings of Fact and Conclusions of Law set forth

herein.       

     Maximum attorney’s fees are herein awarded to the claimant’s

attorney on the controverted indemnity benefits, pursuant to

Arkansas Code Ann. § 11-9-715.    

     All benefits herein awarded which have heretofore accrued 

are payable in lump sum without discount.

     This award herein shall bear the maximum legal rate of 

interest until paid.

     IT IS SO ORDERED.

___________________________
CHANDRA HICKS
Administrative Law Judge
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