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STATEMENT OF THE CASE

On May 2, 2012, the above-captioned claim was heard in Mountain Home,

Arkansas.  A prehearing conference took place on February 13, 2012.  A prehearing order

entered on February 16, 2012 pursuant to the conference was admitted without objection

as Commission Exhibit 1.  At the hearing, the parties confirmed that the stipulations,

issues, and respective contentions, as amended, were properly set forth in the order.

Stipulations

At the hearing, the parties discussed the stipulations set forth in Commission Exhibit

1.  With an amendment to the third stipulation, and an addition of a fourth, they are the

following, which I accept:
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1. The Arkansas Workers’ Compensation Commission has jurisdiction over this

claim.

2. The employer/employee relationship existed on June 3, 2008, when

Claimant sustained a compensable injury to her right knee.

3. Claimant’s average weekly wage was $219.00, entitling her to compensation

rates of $146.00/$146.00.

4. If called to testify, Robert Griffin, the husband of Claimant, would corroborate

her testimony concerning matters within his personal realm of knowledge.

Issue

At the hearing, the parties discussed the issue set forth in Commission Exhibit 1.

The following were litigated:

1. Whether the Arkansas Workers’ Compensation Act is constitutional.

2. Whether Claimant is entitled to additional medical treatment under the

direction of Dr. Chris Arnold, to include an autologous chondrocyte

reimplantation (“ACI”) at the medial femoral condyle.

All other issues have been reserved.

Contentions

The respective contentions of the parties are as follows:

Claimant:

1. Claimant contends that she continues to have problems with her right knee

and that her need for the surgery is a result of her work-related injury.
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2. The claimant contends that she is entitled to additional benefits which may

include an additional impairment rating after Dr. Arnold performs an

additional surgery.

Respondents:

1. Respondents contend that all appropriate benefits have been paid

associated with regard to this matter.

2. The claimant’s current need for medical treatment, if any, is associated with

her pre-existing and underlying problems and not her acute injury.  She has

since been released to return to work and a 7% lower extremity impairment

rating has been assigned.  It is Respondents’ position that the treatment

currently recommended by Dr. Arnold is not associated with the claimant’s

acute injury.  Respondents are relying on Dr. Heim’s report of January 17,

2011, in addition to the operative report in reaching this conclusion.

3. Further, Respondents contend temporary total disability benefits may have

been overpaid and Respondents should be entitled to credit for that.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

After reviewing the record as a whole, including medical reports, documents, and

other matters properly before the Commission, and having had an opportunity to hear the

testimony of the Claimant/witness and to observe her demeanor, I hereby make the

following findings of fact and conclusions of law in accordance with Ark. Code Ann. § 11-9-

704 (Repl. 2002):
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1. The Arkansas Workers’ Compensation Commission has jurisdiction over this

claim.

2. The stipulations set forth above are reasonable and are hereby accepted.

3. Claimant’s Proffered Exhibit 1 will be admitted into evidence and given due

weight.

4. The Arkansas Workers’ Compensation Act is constitutional.

5. Claimant has proven by a preponderance of the evidence that the

microfracture of the medial femoral condyle and the harvest of autologous

chondrocytes for possible reimplantation that took place on December 15,

2010, along with the autologous chondrocyte reimplantation (“ACI”)

procedure recommended by Dr. Chris Arnold, are reasonable and necessary

for the treatment of her compensable knee injury.

PRELIMINARY RULINGS

Admission of Claimant’s Proffered Exhibit 1

At the hearing, the following colloquy took place:

JUDGE FINE: What has been marked as Claimant’s Exhibit 1, this is the
bound constitutional brief by the claimant.  Generally when this is filed, Mr.
Spencer, this is 394 pages in length, is it not?

MR. SPENCER: I think so.

JUDGE FINE: All right.  Respondents have lodged an objection to this
exhibit or at least a portion thereof.  Mr. Parrish, you will now be heard on
that objection.

Mr. PARRISH: Thank you, Your Honor.  Respondents object to the
admission of the affidavits and depositions attached to Claimant’s motion
challenging the constitutionality of the Commission and its operations.  None



Griffin - Claim No. F806364 5

of those witnesses have been shown to be unavailable, therefore their
testimony is clearly hearsay.  If, in fact, they had anything pertinent or
relevant to say about this specific case and they had any proof or indication
that there was a constitutional issue or some sort of bias on your part or on
the part of the Commission then they should be here to testify and be
subjected to cross-examination; without that, those materials should not
come in.  The claimant’s motion should be denied.

JUDGE FINE: Let me ask you, Mr. Spencer.  Is this basically the same
pleading that was filed in the Tony Long case that the Court of Appeals has
ruled on?

MR. SPENCER: Yes, Your Honor.

JUDGE FINE: Okay.

MR. SPENCER: Before right now pending of the entire contents are in
several files before the Court of Appeals, as well as the Supreme Court, and
I know the Full Commission is probably tired of getting it from me, but.  As
a matter of fact they fussed at me in one of my cases that I should stop filing
it; but, of course, there’s no way I can preserve that issue unless I do
continue to file that.

JUDGE FINE: All right.  What I will do on this, I will take this as a proffered
exhibit, but I will go ahead and tell the parties what my inclination is on this.
Unless the law changes between now and the time I write this opinion, based
upon the holding in Long, I’m bound by the holding of Long.  What I will
probably do is decline the motion to recuse.  That being the case, probably
the evidentiary objection is going to be moot and I’ll probably bypass that
and go ahead and just hold that this is bound by Long.  If something comes
down from the Commission or the Court of Appeals or even the Supreme
Court between now and then or something that I’m not aware of comes to my
attention that wold change my mind on this, I might do something differently,
but that will be my inclination.  At least for the time being, I’m just going to
simply take this as a proffered exhibit.

After further consideration of this matter, I am holding as I indicated during the

hearing.  As Claimant’s counsel indicated, the proffered exhibit is virtually identical to the

one filed in Long v. Wal-Mart Stores, Inc., 98 Ark. App. 70, 250 S.W.3d 263 (2007), pet.

for rev. denied, No. O7-268 (Ark. May 3, 2007).  The Arkansas Court of Appeals in that
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decision rejected this same challenge.  For that reason, as discussed more fully infra, I am

compelled to deny the motion to recuse.  Consequently, I find that Respondents’ challenge

to the admission of this exhibit is moot.  I will be admitted and given due weight.

Admission of Respondents’ Proffered Exhibit 4

With respect to this matter, the following colloquy took place at the hearing:

JUDGE FINE:  Finally, what has been marked as Respondents’ Proffered
Exhibit 4.  This was originally page 1 of Respondents’ Exhibit 1.  This is a
handwritten series of entries on this page.  Prior to going on the record, Mr.
Spencer indicated he would object to this and the nature of the objection was
such that I decided to have the court report cull this and mark this as a
proffered exhibit.  Mr. Spencer, would you please now state your objection
to the admission of this.

MR. SPENCER:  Thank you, Your Honor.  The objection is that this has
nothing to do and is not in any way relevant to Jackie Griffin because it’s not
her that has had these problems.  There’s no question she saw Dr. Williams
in 2002 and Dr. Williams is in the clinic with Dr. Richard Burnett.  But if you
look at the record, Your Honor, you’ll see that this [is] only signed by Dr.
Burnett and it’s not in 2002; it’s 1983 and it talks about dermatitis in the
lower legs, topic[al] dermatitis, it talks about vaginal bleeding, in other words
problems with periods; it talks about difficulties associated with a knee,
Friday fell and hurt right knee.  But this is not her and the form, I realize that
it probably was misfiled, but it’s clearly not Jackie.  She never saw Dr.
Burnett nor Dr. Williams in this clinic, Burnett, Croom, Lincoln, Paden Clinic
until 2002 and so it’s clearly erroneously been put in the file with Jackie’s
medical.

JUDGE FINE:  Well, and I’m assuming, Mr. Parrish, that the reason this is
being offered at all is that this middle entry, this October 31, 1983, is that
correct?

MR. PARRISH:  That’s correct, Your Honor.

JUDGE FINE:  The other, they’re all on the same page, the other two entries
don’t seem to mention anything about a knee, so, but this, of course, is all
handwritten, I mean, I’m going to take the word of the parties as to who this
purports to be from.  Anything you want to respond to on this, Mr. Parrish?
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MR. PARRISH:  Your Honor, all I can say given this last minute objection is
that that record was produced in response to a HIPAA release signed by Ms.
Griffin subsequent to a deposition.  She identified Dr. Williams as being
someone she had seen in the past.  The record contains her name and her
maiden name at the top and as with some of the other objections today,
Claimant’s counsel’s objection seems to go more toward the weight than
admissibility, and, no offense to Mr. Spencer or Ms. Griffin, but I’m not willing
to withdraw the exhibit based on her recollection or non-recollection of a
doctor’s visit.  All I know is I got it from the doctor’s office, so I’m offering it
as an exhibit.

JUDGE FINE:  Sure.  And respectfully, I understand what you’re saying
about weight.  I think this is a little bit different than the other ones that I
have overruled.  If, in fact, the evidence bears out that this is not the
claimant’s medical record, my ruling would be that this does not help
ascertain the rights of the parties and it should not be admitted.  So I think
that that needs, that remains to be seen and I’m going to have to rule on this
one.  That’s why I culled this one and had it marked as a proffered.

MR. PARRISH:  Your Honor, if testimony under oath bears out what you’re
saying, then I would have no objection pulling it, but based on argument of
counsel, I’m not going to do it.

The document at issue has the heading “Jackie Bean” and contains records of three

separate visits to Dr. Mark Williams: October 5, 1983, October 31, 1983 and January 6,

1984.  The record for October 31 is the one Respondents want admitted and highlighted;

it reflects that the patient in question fell on a Friday and hurt her right knee.  It contains

the notation “Sprain R knee (?fracture).”  The other two visits were for gynecological

problems.  The 1984 record also references a rash on the patient’s lower legs, with a

diagnosis of dermatitis.

During her testimony, Claimant admitted that her name was “Jackie Bean” in 1983,

and that she was a Mountain Home resident during that period.  While her then-brother-in-

law had the same name, clearly he is not the one referenced here, since the patient clearly

was female.  But Claimant denied treating with Drs. Williams, Burnett or anyone else at
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Burnett Croom Clinic in 1983 or 1984.  During the time period in question, she treated at

the Chaney Clinic–a separate entity in other part of Mountain Home.  The first time she

ever went to that clinic and/or saw Burnett was when she took her daughter to him around

1987.  Moreover, according to Claimant, she did not experience the type of gynecological

problems the patient in this record was evidently experiencing until 2002.  In 1983, her

second daughter was born.  As for the October 31, 1983 entry, Claimant stated, “I never

recall every falling and injuring my knee in any way.”  However, she admitted that she

cannot recall every treatment and doctor’s visit she may have undergone that long ago.

Finally, she denied ever suffering from a rash on her legs.

In addressing this matter, I note that Ark. Code Ann. § 11-9-705(a)(1) (Supp. 2011)

provides:

In making an investigation or inquiry or conducting a hearing, the Workers’
Compensation Commission shall not be bound by technical or statutory rules
of evidence or by technical or statutory rules of procedure, except as
provided by this chapter, but may make such investigation or inquiry, or
conduct the hearing, in a manner that will best ascertain the rights of the
parties.

After consideration of this matter, I credit Claimant’s testimony and find that the evidence

preponderates that she is not the “Jackie Bean” referenced in this record.  Therefore,  I

further find that admission of this testimony will not help in “best ascertain[ing] the rights

of the parties.”  Claimant’s objection is sustained; Respondents’ Proffered Exhibit 4 will not

be admitted into evidence.

CASE IN CHIEF

Summary of Evidence
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1The Court Reporter inadvertently included as part of this exhibit photocopied
portions of Respondents’ Exhibits 1-2 that are already in evidence.  During a telephone
conference I conducted with Claimant’s counsel and Respondents’ counsel on July 26,
2012, they indicated no objection to my removal of these duplicate pages from the
transcript.

Claimant was the sole witness at the hearing.  As set out above, the parties

stipulated that her husband, Robert Griffin, would corroborate her testimony concerning

matters within his personal knowledge.

In addition to the prehearing order discussed above, the exhibits admitted into

evidence in this case were Claimant’s Exhibit 1, his March 14, 2012 motion to recuse, brief

in support thereof, and attached documentation, consisting of 394 pages (per Commission

policy, this exhibit, separately bound, has been retained in the Commission’s files);

Claimant’s Exhibit 2, correspondence pertaining to her constitutional issue, consisting of

one index page and nine numbered pages thereafter; Claimant’s Exhibit 3, a compilation

of her medical records, consisting of one index page and five numbered pages thereafter;

Claimant’s Exhibit 4, copies of checks and a receipt, consisting of two pages;

Respondents’ Exhibit 1, another compilation of Claimant’s medical records, consisting of

two index pages and 35 numbered pages thereafter; Respondents’ Exhibit 2, non-medical

records including Claimant’s job description and wage records from the Area Agency on

Aging of Northwest Arkansas, consisting of one index page and 28 numbered pages

thereafter; and Respondents’ Exhibit 3, their April 3, 2012 response to Claimant’s motion

to recuse, consisting of a one-page cover letter and 20 numbered pages thereafter.1

Adjudication

A. Whether the Arkansas Workers’ Compensation Act is constitutional.
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As stated above, Claimant filed on March 14, 2012 a “Motion to Recuse and Notice

of Intent to Introduce Evidence at Hearing,” along with correspondence and numerous

attachments.  Therein, she argued, inter alia, that the provisions of the Arkansas Workers’

Compensation Act (the “Act”) that provide for the establishment of administrative law

judges are unconstitutional.  Respondents No. 1 have argued that this motion is frivolous.

The points raised in Claimant’s motion are identical to those considered and

rejected by the Arkansas Court of Appeals in Long v. Wal-Mart Stores, Inc., 98 Ark. App.

70, 250 S.W.3d 263 (2007), pet. for rev. denied, No. O7-268 (Ark. May 3, 2007), and its

ever-increasing progeny.  Claimant has not sought to distinguish Long or to argue that it

should be modified or overruled.  Hence, the Act is constitutional, and Claimant’s motion

is denied.

B. Whether Claimant is entitled to additional treatment by Dr. Chris Arnold.

Claimant has contended that with respect to her June 3, 2008 compensable right

knee injury, which Respondents accepted, she is entitled to additional treatment by Dr.

Chris Arnold.  The treating she is seeking includes an autologous chondrocyte

reimplantation (“ACI”) at the medial femoral condyle.  Respondents argue otherwise,

alleging that her current problems are related to a pre-existing condition and not her work-

related injury.

Arkansas Code Annotated Section 11-9-508(a) (Repl. 2002) states that an employer

shall provide for an injured employee such medical treatment as may be necessary in

connection with the injury received by the employee.  Wal-Mart Stores, Inc. v. Brown, 82

Ark. App. 600, 120 S.W.3d 153 (2003).  But employers are liable only for such treatment
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and services as are deemed necessary for the treatment of the claimant’s injuries.

DeBoard v. Colson Co., 20 Ark. App. 166, 725 S.W.2d 857 (1987).  The claimant must

prove by a preponderance of the evidence that medical treatment is reasonable and

necessary for the treatment of a compensable injury.  Brown, supra; Geo Specialty Chem.

v. Clingan, 69 Ark. App. 369, 13 S.W.3d 218 (2000).  This standard means the evidence

having greater weight or convincing force.  Metropolitan Nat’l Bank v. La Sher Oil Co., 81

Ark. App. 269, 101 S.W.3d 252 (2003)(citing Smith v. Magnet Cove Barium Corp., 212 Ark.

491, 206 S.W.2d 442 (1947)).  What constitutes reasonable and necessary medical

treatment is a question of fact for the Commission.  White Consolidated Indus. v. Galloway,

74 Ark. App. 13, 45 S.W.3d 396 (2001); Wackenhut Corp. v. Jones, 73 Ark. App. 158, 40

S.W.3d 333 (2001).  A claimant is not required to furnish objective medical evidence of her

continued need for medical treatment.  Castleberry v. Elite Lamp Co., 69 Ark. App. 359,

13 S.W.3d 211 (2000).

A claimant’s testimony is never considered uncontroverted.  Nix v. Wilson World

Hotel, 46 Ark. App. 303, 879 S.W.2d 457 (1994).  The determination of a witness’

credibility and how much weight to accord to that person’s testimony are solely up to the

Commission.  White v. Gregg Agricultural Ent., 72 Ark. App. 309, 37 S.W.3d 649 (2001).

The Commission must sort through conflicting evidence and determine the true facts.  Id.

In so doing, the Commission is not required to believe the testimony of the claimant or any

other witness, but may accept and translate into findings of fact only those portions of the

testimony that it deems worthy of belief.  Id.
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2Claimant is not seeking temporary total disability benefits in this proceeding;
this evidence is being considered only in the context of her quest for additional
treatment.

Testimony.  Claimant, who is 49 years old and has an eighth-grade education,

testified that she worked as a certified nursing assistant (“CNA”) for Respondent Care

Manor of Baxter County (“Care Manor”).  When asked what happened on June 3, 2008,

she testified:

I went to work, everything was going fine and at the point that I was in the
dining room and they were serving supper for the residents.  I was placed at
the feeding table where you have to assist the residents eat [sic].  Well, we
got up, we started cleaning the residents up, you know, washing their faces
and taking them out of the room, either back to their room or to the front
lobby, so they could watch TV or visit with other residents.  I had taken two
residents out and as I was coming back right short of getting to the door, my
legs just started going out from under me and it was like slow motion and I
went down.  First I went down on my left hip, and then as I was trying to get
back up, I noticed my pant legs were wet, so there was water on the floor,
and I went to try to get back up.  Well, my foot slipped, my right foot slipped
and my knee went straight down on the floor and there was witnesses that
seen it and they said it sounded like a shotgun went off.

As a result, she suffered a fractured kneecap.  She did not have bleeding or a break in the

skin as a result of the fall.

She first went to the Burnett Croom Clinic.  Dr. Burnett had her undergo an MRI of

her knee.  Later, she was referred to Dr. Thomas Knox, who treated her for awhile and

released her to return to work at full duty on October 23, 2008.  Claimant, in fact, went

back to work at Care Manor for a time.  She underwent a functional capacity evaluation

that showed that she could work at the Medium level.  But since the FCE, her knee has

bothered her.  For a time thereafter, her pain was 10/10.  Her testimony was that she tried

to return to work,2 but described her problems there as follows:
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Trying to lift the residents it felt like I was dragging them to the chair because
I couldn’t lock in my right knee, you’ve got to lock your knees in to lift, you
know, lift and pivot and get them into their chairs.  I felt like I was dragging
them and I didn’t want not only hurt my knee, I didn’t want to drop one of
them in the floor because I’ve dropped one . . . I was just having a hard time.
I couldn’t run the halls like I used to.

Eventually, Claimant exercised her one-time change of physician and went to Dr.

Arnold in February 2009.  Her second visit did not occur until 2010 because of the delay

by Respondents in approving her return.  She eventually received approval to undergo a

second MRI, and then surgery.  Claimant’s December 15, 2010 surgery included an

arthroscopic procedure, which was to repair what Arnold believe to be a condition where

the patella had healed unevenly and the rough edges thereon were rubbing tissues on the

front and inside the knee.  Another procedure he performed that day was the harvest of

chondrocytes for possible reimplantation at a later date.  The following testimony explains

this further:

Q.  Now, they have grown things from you that they harvested part of your
tissue, is that right?

A.  Yes, sir.

Q.  And have they grown something they want to put pack in your knee?

A.  It’s a reimplantation of my own cartilage, it took six months for it to grow,
and it only lasts for two years.  After two years, it’s not useable.

Q.  So after December 2012 it won’t be useable?

A.  It won’t be useable.

As to why she wants the reimplantation procedure, she stated:  “I’d like to have my life

back.  Prior to my injury I worked two jobs, I was a very fast walker, I could run, I was very

active, very active.  And now I’m not and I’d like to get that back or at least most of it.”  Dr.
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Arnold is holding out hope that the surgery will accomplish that.  Her fear and believe are

that her condition will worsen without the surgery.  She described her current condition:

I have swelling in my knee, I’m up at night all hours in the night, if I lay on it
wrong; I wake up with pain.  I have bad burning sensations inside the
kneecap.  It buckles when I walk, I have to walk a certain way or it will
buckle.  It just does this on me.  And just the overall fee of it, it hurts.  If I’m
up on it too much, it hurts.  And then I have to sit down for a while.  It’s just,
it’s aggravating.

The pain is not severe all of the time; but when it appears, it can last for an extended

period of time and render her virtually unable to walk with her right leg.  She rated the

average pain as 6/10, with it increasing at times to 8/10.  Claimant estimated that her knee

is “good” only four to five days a month.  At present, she only takes over-the-counter pain

medication; but she would like to return to Arnold to renew her prescription.

Claimant loves her patients and would like her knee fixed so that she can work as

a CNA again.

Claimant denied having any pre-existing problems with either knee.  Asked to

describe her condition before the injury, she responded: “Oh, I could run, I was a very fast

walker, like I said, if I’d seen a resident at the end of the hall fixin’ to fall, I could, I was a

fast runner, I was a heavy lifter, I could get to them before they fell.”  At present, she can

no longer run, and has a limp.

She agreed that Respondents approved the arthroscopic procedure–not the

harvesting/reimplantation procedure.  Prior to the harvesting of the chondrocytes, Dr.

Arnold called Claimant’s husband in during the surgery to confirm that they wanted him to

do it.
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Claimant admitted that while she collected temporary total disability benefits from

Respondents during the summer of 2008, she continued to work at the Area Agency on

Aging.  As a result, she was charged with workers’ compensation fraud.  However, the

charges were dropped because the judge found that she was unaware that she could still

work for another employer and still draw benefits–and Claimant paid restitution (the three

payments, totaling $2,085.71, are in evidence).  Claimant worked there until Dr. Arnold

recommended and performed surgery.  Once the FCE revealed that she could perform

Medium duty, she went back to work at Area Agency on Aging.  At present, she is still

working there 29 hours a week.  This job requires that she assist clients with bathing and

other personal hygiene tasks, shopping and housekeeping.  Around the time of her

deposition in 2009, she had not complained about her knee to this employer; and she

routinely receives satisfactory evaluations there.  However, she no longer engages in any

recreation activities.

Exhibits.  The medical records in evidence reflect the following:

On June 13, 2008 (ten days after Claimant’s work-related fall), she underwent an

MRI of the right knee showed a fracture of the patella.  Dr. Knox on August 21, 2008

recommended “vigorous rehabilitation.”  X-rays on September 11, 2008, according to Dr.

Dennis Luter, showed that the fracture had healed.  He wrote that she should be ready to

return to work in four weeks, but recommended she wait six weeks because her job

requires squatting and manual lifting.  Knox released her to regular duty on October 23,

2008.
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During Claimant’s second visit with Dr. Arnold, which took place on June 22, 2010,

he wrote:  “I saw her in February and gave her a shot and it offered no relief.  It swells.  It

catches.  It locks.  It buckles.  It is anterior.  She is extremely frustrated.”  He assessed her

as having “Right knee pain after work related injury secondary to probable condylar defect

of the patella.  Cannot rule out meniscus tear.  Cannot rule out non-healing patella

fracture.”  A second MRI, performed on July 12, 2010, showed “a focal area of near full

thickness chondromalacia involving the weight-bearing portion of the medial femoral

condyle,” along with “intrasubstance degeneration of the posterior horn of the medial

meniscus.”

On August 26, 2010, Claimant returned to Dr. Arnold and continued to complain of

pain, swelling and catching in her knee.  He noted that “[s]he had no pain in her knee prior

to this [the work-related incident].”  Arnold pointed out that she has undergone therapy and

a corticosteroid injection, and has  taken anti-inflammatories.  His impression was

Right knee pain after work related injury with subsequent patella fracture
with current symptoms related to probably chondral defect, patella and
condylar defect of the medial femoral condyle, possible full thickness,
directly related to the work injury.

(Emphasis added)  The doctor wrote that he was going to proceed with a chondroplasty,

and meniscectomy as needed.  He added:  “If there is a full thickness condylar defect, I

would perform a microfracture and harvest of the autologous chondrocytes.”

Respondents on November 8, 2010 had Dr. Marcus Heim, DO, conduct a records

review concerning Claimant’s condition.  His report reads in pertinent part:

Response to Case Manager Questions:
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Was the injury of 6/03/08 the prevailing cause of claimant’s current
pathology?  What treatment does this patient currently need?
Discrepancies:  In reviewing this medical documentation, it is clear that this
patient’s MRI in June of 2008 after her injury that she indeed suffered what
appears to be a non-displaced patella fracture; however, there is no mention
at that time of any increased signal over the weightbearing surface of the
medial femoral condyle.  Approximately two years later, repeat MRI of the
same knee in July of 2010 does show indications of chondral changes at the
weightbearing surface of the medial femoral condyle but the patellofemoral
joint does not appear to be substantially affected.  The discrepancy here is
the fact that Dr. Arnold’s office notes indicate that objectively the patient is
having patellofemoral pain and he makes no mention of any medial joint line
pain which does not coincide with the most recent MRI findings.  Reviewer’s
Opinion:  It is therefore my opinion at this time that this patient does need
an arthroscopy of her knee; however, I would personally recommend scoping
this knee and billing that procedure to her private insurance.  If at the time
of that arthroscopy there is documented reproducible findings that the
patient’s pathology or chondral defects is at the level of the patellofemoral
joint of the contact portion, then indeed the prevailing cause of this would be
her injury which occurred on June 3, 2008.  However if the MRI is correct
from July of 2010 and her predominant pathology is a chondral defect at the
weightbearing surface of the medial femoral condyle, then I do not believe
the prevailing cause was her injury of 6/03/08.

Discussion:

Mrs. Kimbro, to summarize it should be noted that certainly a patellofemoral
injury severe enough to cause a patella fracture can cause irreversible
chondral damage at the patellofemoral joint.  However, as you know many
people suffer degenerative joint disease predominantly at the weightbearing
surface of the medial joint line which is not the same location as you would
see from a patellofemoral joint injury.  In this particular case it should be
noted that the MRI immediately after the alleged incident did not indicate any
increased signal at the medial joint line.  Therefore, it is important to
document if this patient’s objective pathology is at the patellofemoral joint or
at the weightbearing surface of the medial joint line.  Currently, this unclear
since we have a discrepancy between the objective findings by Dr. Arnold
and the MRI evidence from July of 2010.

Dr. Arnold operated on December 15, 2010, performing the following procedures:

1.  Right knee arthroscopy
2.  Chondroplasty of the patella
3.  Abrasion chondroplasty
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4.  Microfracture of the medial femoral condyle
5.  Harvest of autologous chondrocytes and possible reimplantation at a later date.

The post-operative diagnoses were:

1.  Right knee chondral defect of the medial femoral condyle, full thickness
measuring 2x2 cm.

2.  Chondral defect of the patella

His notes read in pertinent part:

She is a very pleasant, 48-year-old female who had no problems with regard
to her right knee until a work injury where she fell.  There was a question
about a patella fracture treated nonoperatively by Dr. Knox.  She presented
to my office in February of 2009 and had findings consistent with a chondral
defect about the patella.  I injected the knee.  This offered no relief.  We
obtained an MRI on 07/12/10, which revealed a focal near full-thickness
chondral defect of the medial femoral condyle and degeneration of the
medial meniscus.  I have discussed the options with Jacking regarding
continued observation, which has failed, corticosteroid injection–failed, living
with it–refused, further workup–refused versus surgical treatment.  She
desires to have surgical treatment.  I discussed the options.  She desires to
have an arthroscopy, chondroplasty, meniscectomy if needed.  If there is a
full-thickness chondral defect, I would perform a microfracture and harvest
of the autologous chondrocytes.

. . .

She was noted to have grade 2 chondral changes about the patella with
frayed articular edges.  A chondroplasty was performed with a shaver back
to a stable rim of articular cartilage.  The trochlea was soft but intact.  Medial
gutter clear.  Medial meniscus intact.  She had a grade 3-4 chondral defect
about the medial femoral condyle with exposed subchondral bone.  The
entire area measured 2x2 cm.  An abrasion chondroplasty was performed
with a shaver back to a stable rim of articular cartilage.  As per our preop
discussion, I felt she would be a good candidate for a microfracture and
harvest of the autologous chondrocytes.  I discussed this on the phone with
her husband.  He was in complete agreement with this.  We had debrided
through the calcific zone of cartilage.  An awl was introduced, and a
microfracture was performed at 3 mm intervals.  There was good return of
fatty fluid and blood consistent with a good microfracture.
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ACL and PCL were intact.  Lateral meniscus intact.  Lateral femoral condyle
intact.  Lateral gutter clear.  I then introduced a ring currette and performed
a harvest of the autologous chondrocytes from the intercondylar notch
removing approximately 4-5 specimens measuring 2 mm x 5 mm.  It was felt
we had a good microfracture.  There was no further pathology present.  It
was felt we had a good autologous chondrocyte harvest, chondroplasty of
the patella, abrasion chondroplasty of the medial femoral condyle with
microfracture of the medial femoral condyle.  There was no further pathology
present . . . [s]hould she experience good relief from this, we will continue.
If she has persistent symptoms in six months, she may be a candidate for the
reimplantation of the autologous chondrocytes.

On December 21, 2010, Claimant reported to Dr. Arnold that she was doing well, and he

referred her for therapy.  He added:  “She understands the relative success rate and if it

heals, we did great.  If not, she is a candidate for autologous chondrocyte reimplantation.”

Dr. Heim was provided with the Dr. Arnold’s operative report, and on January 17,

2011 he responded:

You [the adjustor] are specifically asking which part of the surgery, in my
opinion, was the result of the acute injury and which part was not.  As you
recall, the acute injury was in June of 2008.  It is my opinion that the
chondral defect of the patella, which apparently was treated with a
chondroplasty only, is the extent of the work [sic] compensation injury.  The
major chondral defect of the medial femoral condyle, which received
microfracture, abrasion chondroplasty and harvesting of autologous
chondrocytes for possible implantation at a later date is degenerative in
nature and not a direct result of the initial injury.

Therefore, my personal opinion is that she is at maximum medical
improvement from her initial injury at the patellofemoral joint, and the
ongoing problem with her medial compartment is degenerative in nature and
should likely be billed to her private insurance.

On July 22, 2011, Claimant underwent an FCE.  She gave a reliable effort, with

51/51 consistency measures within limits.  The evaluation reflects that she demonstrated

the ability to work at the Medium level.

When Claimant returned to Dr. Arnold on July 28, 2011, he wrote that the operation
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has helped her knee but it is still not normal.  It is swelling and it hurts.  It is
medial.  She can certain[ly] do day to day activities without any pain certain
things really aggravate it . . . [s]he is happy but she is frustrated.  She is
happy that she is better than she was before the surgery.  She is frustrated
that she is not where she wants to be.  She is 48 years of age and she is
very active.

The doctor further wrote:

The scope has really helped but she is still not normal.  I think that this has
helped by debriding the articular flaps, taking out some loose bodies but I
think that some of her pain now is from the microfracture.  I told her that
there is no way to tell for sure if it is healed up all the way.  If it did, it is not
normal cartilage.  I have discussed the options of observing it, versus further
workup, versus injection, versus cartilage salvaging procedure, versus
closing out the case.  She is not ready to close out the case and I agree.  I
would recommend letting her go back to work with work restrictions as
outlined by the functional capacity evaluation.  I have reviewed this and I
agree with the medium type work.  I would let her go back to work doing this
duty.  I would recommend quad sets, glucosamine, good shoe wear.  I want
to see her in 3 months.  If she is better, continue.  If not, we will have to talk
about autologous chondrocyte reimplantation.  She is in agreement with this
plan.  I would recommend trying a shot to which she agrees . . . I will give her
3 months and if she is better, continue.  If not, will consider autologous
chondrocyte reimplantation.  She agrees with this plan.  She is better than
she was before the surgery.  She says that the surgery helped the pain but
she still has a ways to go.

When Claimant went back to Dr. Arnold on October 27, 2011, he diagnosed her as

having:

Pain in knee
Muscular wasting and disuse atrophy, not elsewhere
Effusion of lower leg joint
Chondromalacia.

The doctor wrote:  “1. Right knee s/p arthroscopy and ACI Harvest:  Nothing; Cortisone

injection failed; Too young for Total knee Arthroplasty; Recommend getting patient

approved for ACI reimplantation at Medial Femoral Condyle.”
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3As discussed supra, I excluded from evidence Respondents’ Proffered Exhibit
4, because I found that the evidence preponderated that the patient addressed therein
is not Claimant.  Even if this were not the case, I would nonetheless credit Claimant’s
testimony that she had no knee problems prior to the fall over speculating concerning a
1983 report–particularly since there are no other, more recent records of this type
before me.

On March 26, 2012, Dr. Arnold signed a typewritten statement concerning his

opinion as to the cause of Claimant’s need for additional treatment:

Jackie Griffin is a patient of mine.  It is my belief within a reasonable degree
of medical certainty (50% or greater) that the major cause of Jackie’s need
to have a ACI reimplantation at Medial Femoral Condyle is due to the injury
she sustained to her right knee on June 3, 2008.

Discussion.  The Arkansas Court of Appeals in Artex Hydrophonics, Inc. v. Pippin,

8 Ark. App. 200, 649 S.W.2d 845 (1983) held that “[m]edical treatments which are required

so as to stabilize or maintain an injured worker are the responsibility of the employer.”

Claimant has credibly testified that prior to her June 3, 2008 fall, which resulted in a

stipulated compensable right knee injury, she had no knee problems.3  Dr. Heim (who has

never examined Claimant) has opined that her problems at the medial femoral condyle are

degenerative in nature, and unrelated to her compensable fall.  His position is that

Respondents are not responsible for this aspect of Claimant’s knee condition.  Dr. Arnold,

on the other hand, has opined that all of her knee problems-including the defect at the

medial femoral condyle, are “directly related to the work injury.”  He has also opined that

her work-related injury is the “major cause” of her need for an ACI reimplantation to

address this condition.  See Medlin v. Wal-Mart Stores, Inc., 64 Ark. App. 17, 977 S.W.2d

239 (1998).



Griffin - Claim No. F806364 22

The Commission is authorized to accept or reject a medical opinion and is

authorized to determine its medical soundness and probative value.  Poulan Weed Eater

v. Marshall, 79 Ark. App. 129, 84 S.W.3d 878 (2002); Green Bay Packing v. Bartlett, 67

Ark. App. 332, 999 S.W.2d 692 (1999).  After consideration of these opinions in light of the

balance of the evidence, I credit Dr. Arnold over Dr. Heim.  I find not only that Claimant’s

need for the autologous chondrocyte reimplantation to address her medial femoral condyle

condition is causally related to her compensable injury, and is reasonable and necessary,

but that the microfracture of the medial femoral condyle and the harvest of autologous

chondrocytes for possible reimplantation that took place on December 15, 2010, was

reasonable and necessary as well.  Claimant has proven this matter by a preponderance

of the evidence.  Respondents are responsible for all of this treatment.

CONCLUSION AND AWARD

Respondents are hereby directed to furnish benefits in accordance with the findings

of fact and conclusions of law set forth above.  Any accrued sums shall be paid in a lump

sum without discount, and this award shall earn interest at the legal rate until paid,

pursuant to Ark. Code Ann. § 11-9-809 (Repl. 2002).  See Couch v. First State Bank of

Newport, 49 Ark. App. 102, 898 S.W.2d 57 (1995).

IT IS SO ORDERED.

________________________________
Hon. O. Milton Fine II
Administrative Law Judge


