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STATEMENT OF THE CASE

On February 7, 2012, the above captioned claim came before the

Commission in Fort Smith, Arkansas for hearing. A pre hearing

conference was conducted on October 18, 2011, and a pre hearing

order filed on October 19, 2011.  A copy of the pre hearing order

has been marked as Commission’s Exhibit No. 1 with modifications

and without an objection made part of the record. Prior to hearing

on February 7, 2012, the parties agreed to the following

stipulations:

1. The Arkansas Workers’ Compensation Commission has

jurisdiction of this claim.

2. On all relevant dates including March 25-June 26, 2011,

the relationship of employee-employer-carrier existed

between the parties.

3. The appropriate weekly compensation rates are $59.00 for

both total disability and permanent partial disability.

4. The respondents controvert the claim in its entirety.
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Prior to hearing on February 7, 2012, the parties agreed to

litigate the following issues:

1. Whether the claimant sustained a compensable injury.

2. The claimant’s entitlement to temporary total disability

benefits from June 15, 2011 through a date yet to be

determined.

3. The claimant’s entitlement to medical treatment.

4. Attorney fees.

     The claimant contends that she sustained a physical injury to

her right shoulder/arm/wrist as a result of her employment related

activities in March and April of 2011, that she is entitled to

medical services for this injury, and that this injury has rendered

her totally temporarily disabled from April 3, 2011 through a date

yet to be determined. She also requests fees for her attorney.

The respondent contends that the claimant is alleging a

gradual onset injury having occurred during the course of her

employment. However, the claimant never reported an injury until

after she had terminated her employment with the

respondent/employer. Furthermore, the claimant was a short term

employee who only worked 13.2 weeks. Moreover, she was a part-time

employee as well. At this point, the respondent has no medical

records to substantiate a gradual onset injury.  The stipulations

agreed to by the parties, as modified at the hearing on February 7,

2012, and in the pre hearing order are hereby accepted as fact.

From a review of the record as a whole to include medical

reports, documents and matters properly before the Commission and
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having had the opportunity to hear testimony of the claimant and

observe her demeanor, the following decision is rendered.

FACTUAL BACKGROUND

The claimant is a 35-year-old female who worked for the

respondent for a short time in 2011.  She testified that she had

previous physical problems.  She testified that she had a

degenerative arthritis condition, diagnosed in 1998(Record 2/7/2012

at p. 7-8).  Medical records submitted as evidence confirm that the

claimant had psoriatic arthritis (Respondent’s Exhibit No. 1 at

p.33).  She testified that she was treated with Methotrexate,

Humira, Celebrex, and Hydrocodone.  She added that the treatment

was beneficial and that her symptoms were stabilized(Record

2/7/2012 at p. 8-9).  She testified that she had problems with her

right wrist due to the disease, but that those symptoms had also

stabilized(Record 2/7/2012 at p. 9).  She added that the last time

she saw the doctor for those problems was October of 2008(Record

2/7/2012 at p. 10).  She stated that prior to beginning work for

the respondent she had limitations with the right wrist, due to how

much damage the disease had done.  She continued that she could not

lift things very heavy and at times had trouble moving the

wrist(Record 2/7/2012 at p. 12).  

The claimant testified that she went to work for the

respondents in March of 2011.  She added that she advised them of

her pre-existing problems as well as her limitations.  She stated

that she was “under the impression that I was hired to work the

front counter and take the orders and customer service, clean the
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lobby, things like that” (Record 2/7/2012 at p. 11).  According to

the claimant, these duties satisfied her limitations and

restrictions.  She added that not long after her employment, she

was moved to the fry station(Record 2/7/2012 at p. 11-12).  She

testified that there were six baskets that she manned, with

different types of fried food to be cooked.  She stated that the

fried items were in the baskets and “dropped,” a button was set and

once cooked the baskets were lifted and “banged really hard, to

bang the grease out”...adding “you had to hit really hard”(Record

2/7/2012 at p. 13).  The claimant added that the baskets were hit

on the deep fryer and the food in the baskets was dumped out.  She

added that she also had to stock the freezer.  Additionally, she

stated that she was hired to work five to close, but at the fryer,

she worked during the days–11:00 to 2:00 or 11:00 to 5:00.  She

added that during the lunch rush she might have dropped and flipped

the fryer baskets fifty times(Record 2/7/2012 at p. 13-14).  The

claimant added that within an hour of “flipping the baskets” she

knew that “it was not going to work.”  She added that it was

hurting, and was very heavy.  She continued that she automatically

had difficulty because it was too heavy and large.  She testified

that she asked not to be put on the fryer, that it aggravated her

arthritis and was hurting her wrist.  She stated that she was not

moved and her job did not change.  She continued to try and do the

job, and her problems according to her testimony, got worse.  She

could not open her hand, it hurt and would not move.  She added the

overcompensating for the wrist caused her shoulder pain(Record
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2/7/2012 at p. 15-16).  The claimant testified that she went to the

doctor, and then reported her arm and shoulder problems to a

supervisor.  Dr. Tompkins, her family doctor, placed the claimant

on Celebrex and treated her with injections. She added that the

treatment by Dr. Tompkins temporarily helped her condition, but

that she never got back to the point where she was prior the

beginning of the current complaints(Record 2/7/2012 at p. 16-17).

She continued to testify that she no longer worked for the

respondent.  She added that she left the job in June of 2011 and

did not go back, due to an incident with her boss. She stated that

she had not been able to see a doctor about her condition(Record

2/7/2012 at p. 17-18).                           

DISCUSSION

A.C.A. §11-9-102(4)(A)(i) defines compensable injury as:

“An accidental injury causing internal or
external physical harm to the body  . . .
arising out of and in the course of employment
and which requires medical services  or
results in disability or death. An injury is
accidental only if it is caused by a specific
incident and is identifiable by time and place
of occurrence.”

Additionally, Arkansas Code Annotated §11-9-102(4)(A)(ii)(a)also

defines a compensable injury in relevant part as:

“An injury causing internal or external
physical harm to the body arising out of and
in the course of employment if it is not
caused by a specific incident or is not
identifiable by time and place of occurrence
if the injury is: (a) caused by rapid
repetitive motion.”

Here the claimant contends that her right wrist condition was
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a gradual onset condition that occurred between March and April of

2011.  The claimant must prove by a preponderance of the evidence

that she sustained a compensable injury as defined under A.C.A.

§11-9-102(4)(A)(i) and under (4)(A)(ii)(a). See also §11-9-

102(4)(E)(i),(ii). A.C.A. §11-9-102(4)(A)(ii)(a) requires the

preponderance of the evidence standard and adds that the resultant

condition is compensable only if the alleged compensable injury is

the major cause of the disability or need for treatment. The

preponderance of the evidence means the evidence having greater

weight or convincing force. Smith v Magnet Cove Barium Corp., 212

Ark. 491, 206 S.W. 2d 442 (1947). Furthermore, to be compensable

under the same burden, the claimant must prove that the existence

of  physical injury or damage is supported by medical evidence.

A.C.A. §11-9-102(4)(D) requires that a compensable injury must be

established by medical evidence.

The statute also requires that the medical evidence submitted

be in the form of objective findings. Objective findings are

defined in A.C.A. §11-9-102(16)(A)(i), as those findings which

cannot come under the voluntary control of the patient.  The

statute requires medical opinions addressing compensability, must

be stated within a reasonable degree of medical certainty, A.C. A.

§11-9-102(16)(B).

In the instant case, the first issue is whether the claimant

sustained a compensable injury.  The claimant testified that while

she had a degenerative condition, it had stabilized by the time she

went to work for the respondent.  She contends that her right wrist
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condition worsened after she was required to work at the fry

station. The claimant testified that she repeatedly “dropped” and

“flipped” the fry baskets and that she did this some 50 times

during her work hours, especially during the lunch rush.  There is

no question that the claimant suffered from psoriatic arthritis.

The medical records submitted from 2008 supports the arthritis

diagnosis(Respondent’s Exhibit No. 1 at p. 33-39).  These are

objective medical findings that support the claimant’s condition of

psoriatic arthritis.  The question that the Commission must address

is whether the claimant’s right wrist problems were caused by her

work for the respondent or due to her degenerative condition.

Clearly, the claimant’s wrist manifested itself upon her start of

work for the claimant. In the medical records from May 2, 2011 Dr.

Tompkin’s notes that the claimant reported that “her wrist just

started hurting about a month ago. I have a hard time picking up

stuff and using my wrists.”  He notes that the “patient was working

flipping fries.”  He also notes that the wrist was painful before

she started working (Claimant’s Exhibit No. 1 at p. 1). A report

related to an EMG study from July of 2011 makes notes of increased

pain, numbness and tingling of the entire right upper extremity,

primarily the wrist and hand.  The doctor also noted swelling of

the hand and grip weakness.  However, all these symptoms were noted

and taken from the claimant’s reports of her condition.  However,

there are no medical findings to support the symptoms that the

claimant contended she was suffering from.  The EMG also reported

a normal electrodiagnostic study...stating that there is no
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evidence of radiculopathy, plexopathy, generalized peripheral

neuropathy or peripheral nerve entrapment syndrome or

injury(Respondent’s Exhibit No.1 at p. 61).

While the claimant suffered from a degenerative disease, that

condition was not caused by her work.  Additionally, there are no

objective medical findings to support the contention that her right

wrist problems were connected to her work for the respondent.  The

only evidence we have is the claimant’s testimony.  I find nothing

in the medical evidence submitted, in the form of objective medical

findings to prove that the wrist complaints the claimant suffered

were related to her work on the fry station.  

The Commission must address the issue of an aggravation of a

pre-existing condition. Recently the Arkansas Court of Appeals has

addressed this issue in Leach v. Cooper Tire & Rubber Co., 2011

Ark. App. 571.  In that case as here, the claimant had a prior pre-

existing condition. The Court found that employers take employees

where they find them and employment circumstances that aggravate

pre-existing conditions are compensable. Citing Heritage Baptist

Temple v. Robinson, 82 Ark. App. 460, 120 S.W. 3d 150 (2003). The

Court also found that a pre-existing asymptomatic condition that

becomes symptomatic because of an injury is compensable. Leach v.

Cooper Tire & Rubber Co., 2011 Ark. App. 571. There must however be

substantial evidence to support such a finding and that substantial

evidence must be in the form of objective medical findings. Here,

clearly the claimant had a pre-existing condition. It appears from

her testimony that while the wrist condition was not truly
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asymptomatic, she contends that her work on the fry station made

her wrist worse.  However, we have no objective medical findings in

the record that support a finding that the work the claimant did

for the respondent caused an aggravation of her pre-existing

condition.  While the court has affirmed findings that an

aggravation of a pre-existing condition can result in a compensable

injury, there must be objective medical findings to support such a

compensable injury.  Here we have no such objective medical

findings.  There has been no connection made to establish that her

work caused her right wrist condition, or that her work aggravated

a pre-existing condition.

     The claimant must prove by a preponderance of the evidence

that she sustained a compensable injury and the compensable injury

must be supported by objective medical findings. Here, the claimant

has failed to prove by a preponderance of the evidence that she

sustained a compensable injury and she has failed to prove that

there is any causal connection between her condition, her need for

treatment and her work for the claimant. When I consider the

documentary evidence submitted along with her testimony, I cannot

come to a conclusion that she sustained a compensable injury to her

wrist from her work for the respondent.  Additionally, I do not

find that the documentary evidence makes any connection to her

condition and the work that she was doing for the respondent.

 FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The claimant has failed to prove by preponderance of the

evidence that she suffered a compensable injury anytime
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between March and April 2011.  Specifically, she has

failed to prove a gradual onset injury to her right

wrist. While there have been some objective medical

findings submitted into evidence, those findings support

the contention that the claimant had a degenerative

disease.  Additionally, there is nothing in the medical

findings that connects her wrist complaint to her work

for the respondent.  Additionally, there is nothing in

the record in the form of objective medical findings to

support a finding that the claimant’s wrist condition was

an aggravation of a pre-existing condition.

2. Having found that the claimant did not suffer a

compensable injury, the issue of TTD and medical

treatment is moot.

 ORDER

Based upon my foregoing findings and conclusions, I have no

alternative but to deny and dismiss this claim in its entirety.

IT IS SO ORDERED.

                                                                 
                          AMY GRIMES
                           ADMINISTRATIVE LAW JUDGE
                                         


