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I.  BACKGROUND

This matter comes before the Commission on a motion to dismiss by

Respondents.  A hearing on the motion was conducted on April 17, 2012 in Harrison,

Arkansas.  Claimant, who is pro se, appeared at the hearing and was the sole

witness.  Without objection, the entire Commission file on this matter is hereby

designated as the record for this hearing.  Also admitted into evidence was

Commission Exhibit 1, a January 6, 2012 letter from the undersigned to Claimant,

requesting a response to the motion to dismiss; and Commission Exhibit 2, the

March 7, 2012 letter from the undersigned to the parties, scheduling the hearing.

These exhibits consists of one page each.
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1The reason for the delay in this correspondence was because Respondents’
current counsel was the one who filed the motion; but at the time he did so,
Respondents’ former counsel had not yet sought leave to withdraw from this matter
under AWCC Advisory 2003-2.  Current counsel finally filed a motion to substitute
counsel on December 27, 2011, and this was granted on January 6, 2012.

The record reflects the following procedural history:

Per the First Report of Injury or Illness, filed on July 18, 2007, Claimant

allegedly injured his left wrist on July 5, 2007 when he cut it while removed a

windshield from a wrecked automobile.  Respondents accepted the claim and paid

benefits pursuant thereto, including medical and temporary total disability benefits.

On December 31, 2008, Claimant was found to be at maximum medical improvement

and was assigned a thirteen percent (13%) impairment rating to the hand.

Respondents did not pay permanent partial disability benefits pursuant to this rating,

but instead initiated settlement proceedings in early 2009, without success.

The record reflects that Claimant never requested a hearing on this matter,

and did not turn any further action in pursuit of it.  On November 28, 2011,

Respondents filed the instant motion to dismiss under Ark. Code Ann. § 11-9-

702(a)(4) (Supp. 2011).  On January 6, 2012,1 I wrote Claimant, giving him 15 days

to respond to the motion.  I have no record that Claimant ever signed for this

certified letter.  At the hearing, when shown a copy of the correspondence, he

denied ever receiving it.  I do note, however, that the letter was never returned to the

Commission.  This matter on January 24, 2012 was originally scheduled for a

hearing to be held March 27, 2012.  But on March 7, 2012, this was rescheduled for

April 17, 2012.  This revised notice, sent via certified and first-class mail, was
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2However, he testified that he received only the letter by “regular mail” (his
phrasing).  This is refuted by the signed notice in evidence.

3Which would be a reasonable inference to draw from his appearance at the
hearing, in any case.

received by both parties.  Claimant signed for it on March 8, 2012,2 and admitted at

the hearing that he had received it.3  Moreover, he confirmed that the address the

Commission had been using for correspondence to him is correct.

The hearing proceeded as scheduled on April 17, 2012.  Respondents

appeared through counsel and argued for dismissal.  Claimant testified that

Respondents made a settlement offer to him and that he initially consulted with an

attorney; but he admitted that he has done nothing in pursuit of this matter in the last

three and one-half years, including requesting a hearing thereon.

In his testimony, Claimant expressed an interest in settling this matter, but

asked that in the event settlement talks did not prove fruitful, he be allowed to go

forward with a hearing on the merits.  Based on the parties’ representation that they

would like to pursue settlement, I initially held off on issuing this opinion.  But on

May 7, 2012, Respondents notified the Commission that settlement would not be

forthcoming.  Per my practice on motions to dismiss, I then expedited a ruling.

II.  FINDINGS OF FACT AND CONCLUSIONS OF LAW

After reviewing the record as a whole, to include documents and other matters

properly before the Commission, the following findings of fact and conclusions of law

are hereby made in accordance with Ark. Code Ann. § 11-9-704 (Repl. 2002):
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1. The Arkansas Workers’ Compensation Commission has jurisdiction over this

matter.

2. No Form AR-C has ever been filed in connection with his matter.

3. No other document before the Commission in this matter constitutes a claim

for benefits.

4. Respondents’ motion to dismiss is denied because no claim exists to be

subject to dismissal.

III.  DISCUSSION

As the moving party, Respondents under Ark. Code Ann. § 11-9-705(a)(3)

(Repl. 2002) must prove their entitlement to the relief requested–dismissal of this

matter–by a preponderance of the evidence.  This standard means the evidence

having greater weight or convincing force.  Barre v. Hoffman, 2009 Ark. 373, 326

S.W.3d 415; Smith v. Magnet Cove Barium Corp., 212 Ark. 491, 206 S.W.2d 442

(1947).

A claimant’s testimony is never considered uncontroverted.  Nix v. Wilson

World Hotel, 46 Ark. App. 303, 879 S.W.2d 457 (1994).  The determination of a

witness’ credibility and how much weight to accord to that person’s testimony are

solely up to the Commission.  White v. Gregg Agricultural Ent., 72 Ark. App. 309, 37

S.W.3d 649 (2001).  The Commission must sort through conflicting evidence and

determine the true facts.  Id.  In so doing, the Commission is not required to believe

the testimony of the claimant or any other witness, but may accept and translate into
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findings of fact only those portions of the testimony that it deems worthy of belief.

Id.

At the outset, I note that no Form AR-C has been filed in this case.  That is

the means for filing a “formal claim.”  See Yearwood v. Wal-Mart Stores, Inc., 2003

AWCC 113, Claim No. F201311 (Full Commission Opinion filed June 17, 2003).

See also Sinclair v. Magnolia Hospital, 1998 AWCC 409, Claim No. E703502 (Full

Commission Opinion filed December 22, 1998)(a claim is “typically” filed via a Form

AR-C).  While a Form AR-1 was filed in this case, that does not suffice to instigate

a claim.  Id.

I recognize, however, that other means exist to file a claim other than a Form

AR-C.  In Downing v. Univ. of Ark., 1999 AWCC 75, Claim No. E209360 (Full

Commission Opinion filed March 16, 1999), the Commission stated:

While it appears that no court has addressed the minimum
requirements under Arkansas law to state an adequate "petition for
review", in Cook v. Southwestern Bell Telephone Company, 21 Ark.
App. 29, 727 S.W.2d 862 (1987) the Arkansas Court of Appeals
discussed the minimum requirements necessary for correspondence
to the Commission to constitute a claim for additional compensation for
the purposes of tolling the applicable Statute of Limitations.  In that
case, the Court held that an attorney's correspondence notifying the
Commission that he has been employed to assist a claimant in
connection with unpaid benefits is sufficient to state a claim for
additional compensation where the correspondence also lists the
claimant's name, the employer's name and the WCC file number. Id.,
See also, Garrett v. Sears Roebuck and Company, 43 Ark. App. 37,
858 S.W.2d 146 (1993).  Moreover, we have interpreted Cook as
requiring that correspondence intended as a claim for additional
benefits (1) identify the claimant, (2) indicate that a compensable injury
has occurred, and (3) convey the idea that compensation is expected.

(citations omitted)
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4The question that follow logically from this is whether such a claim, even if it
were filed forthwith, would abridge the statute of limitations set forth in § 11-9-702(b)(1)
(which applies to cases in which benefits have been paid).  But such an issue, which
would not be ripe until the filing of such claim, is not before me anyway and will not be
addressed sua sponte.  See Carthan v. School Apparel, Inc., 2006 AWCC 182, Claim
No. F410921 (Full Commission Opinion filed November 28, 2006); Singleton v. City of
Pine Bluff, 2006 AWCC 34, Claim No. F302256 (Full Commission Opinion filed
February 23, 2006), rev’d on other grounds, No. CA06-398 (Dec. 6, 2006)
(unpublished).

My review of the Commission’s file discloses no document sufficient to

constitute a filing of a claim under the factors cited above.  Because no claim has

been filed,4 it follows that there is no claim subject to dismissal per Respondents’

motion.  The motion to dismiss is hereby denied.

IT IS SO ORDERED.

________________________________
O. MILTON FINE II
Administrative Law Judge


