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Claimant represented by the HONORABLE C. MICHAEL WHITE, Attorney at Law, North
Little Rock, Arkansas.

Respondents represented by the HONORABLE JOHN D. DAVIS, Attorney at Law, Little Rock,
Arkansas.

STATEMENT OF THE CASE

A hearing was conducted in the above style claim to determine the claimant’s entitlement

to additional workers’ compensation benefits.  On January 30, 2012, a pre-hearing conference

was conducted in this claim, from which a Pre-hearing Order of the same date was filed.  The Pre-

hearing Order reflects stipulations entered by the parties, the issues to be addressed during the

course of the hearing, and the contentions of the parties relative to the afore.  The Pre-hearing

Order is herein designated a part of the record as Commission Exhibit #1.

The testimony of Clifford Gatewood, the claimant, along with the April 3, 2012,

deposition of Dr. Larry Nguyen, coupled with medical reports and other documents comprise the

record in this claim.

DISCUSSION
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Clifford Gatewood, the claimant, with a date of birth of August 6, 1962, completed the 8th

grade, and thereafter quit to begin working.  The claimant provided the following assessment of

his abilities:

     No.  I’m just naturally smart.  I would last through college, and
I never finished school.  I’m a very challenging man. (T. 8).

Regarding his job skills, which includes welding, the claimant offered:

     I weld, wired houses, build houses.  I got skills.  I got friends
that say, “Cliff, I never seen nobody like you.” 

     You don’t go to school, but you’re good at everything you do. 
(T. 8).

Prior to his employment by respondent-employer, the claimant’s work history included residential

construction.  

On May 20, 2010, the claimant was working for respondent-employer, a temporary

employment agency, and assigned to work at a machine shop performing welding.  The claimant

has been assigned to the machine shop for approximately a month prior to his May 20, 2010,

compensable injury.  In describing the mechanics of the May 20, 2010, work-related accident, the

testimony of the claimant reflects:

     Well, I was over there welding some pivot bridges, looks like
big flags is what they use to put across the fields for the pivot
system because - - to get it right.  They’re about thirty-five, forty
foot long and four thousand pounds.  Well, about that time, the
boss came, and said, “Hey, Cliff, I need you to go out there and
help him load that truck.”  I said, “Well, it’s lunch time.” but I said,
“Yeah, no problem.”

*          *          *

     Anyway, I said, “Well, Boss, it’s lunch time.”  And he said,
“Well, you’re working through lunch today.”  And I said, “You’re
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the boss.”  So, I went out there.  They had a forklift over it and
made a homemade rig on to load this deal.  And it’s a flatbed, but
not the proper flatbed, step down.  They barely - - and they should
have prepped and put - - run steel inside the whole rig.  Anyway, I
was hooking up hook and chains and once I got out there, I had to
jump on the truck, unhook the chain on one end, and the truck
driver, he’s so short, he couldn’t just reach one; so, I had to go
across and hook the other chain.  Then, I done - - I said - - got that
done, and I said, “Hang on, I got one more chain.”  About that
time, he put it in reverse and pulled it.  It started coming off the
truck.  It happened so fast. (T. 9-11).

The claimant described the load, which was in the process of coming off of the truck resulting in

his injury:

     These - - they look like big ladders.  They’re steel, about thirty-
five, forty-foot long.  They’re made for like putting in the field for
the pivot system for the farmers to get across.  But it happened so
fast, but yet in my mind, I could see it.  It come off there about - - it
grabbed my leg and like smashed it and tore it off, all across there.
(T. 11).

The claimant’s right leg was injured in the accident.

The claimant was airlifted to Med in Memphis where he remained under the care of

physicians in connection with the treatment of his right leg injury for approximately a month.  The

testimony of the claimant reflects that he was an inpatient and underwent a total of eight surgeries

in the treatment of his right leg injury.  The claimant testified that he was treated through August

2010.  Regarding his continued medical treatment relative to the compensable right leg injury

following his discharge from the Med, the claimant testified:

     Well, after I got done with Med and all, then, I started going - -
yeah I was going back to the Medplex, which is a building within
the Med.  I was going to the - - over there - - and the one next
door, a plastic surgeon or something.   I was seeing about - - 

     I seen all different kinds of doctors; doctors in training. (T. 13-
14). 
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The testimony of the claimant reflects that he is uncertain if he was ever released by the physicians

at the Med that were treating him for his injury.  

The claimant testified regarding physical therapy being provided in the course of the

treatment of his compensable right leg injury:

     I don’t know.  I know I did  - - I was going one - - they didn’t
want to see me in Memphis, you know, there: so, I - - I went to see
them in Blytheville.  They wanted me to go - - they had sent me off
on automatic, and I had to go over here in Jonesboro.  Then, I had
to go to one in Blytheville. (T. 15).

The medical records disclosed that the claimant had physical therapy in early 2011 – January and

February.  The claimant testified that he has not had any physical therapy since the afore, adding:

     No, because they cut me off. 

     Yeah, I know.  They cut my physical therapy, my rides to go see
the doctors. (T. 15).

The testimony in the record reflects that ultimately the claimant was seen by Dr. Kevin

Collins in North Little Rock regarding the compensable right leg injury.  Dr. Collins referred the

claimant to Dr. Larry Nguyen, a Little Rock orthopedic surgeon.  Respondents authorized the

claimant to see Dr. Nguyen.  The claimant was seen by Dr. Nguyen on June 29, 2011.  The

testimony of the claimant reflects, regarding his understanding of the diagnosis of Dr.  Nguyen

and recommendations:

     He said, “We can try to save it, but no guarantees.  There’s
going to be a lot of operations, painful.”  He said, “No guarantee
you’ll still be able to use it and stuff.”  All right.  Discouraging. 
And I asked him, I said, “What’s your personal opinion?” (T. 16-
17).

The claimant concluded that his understanding of the recommendation of Dr. Nguyen was to

amputate the right leg.   The claimant testified that Dr. Nguyen did prescribe antibiotics. 
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Regarding the amount of time it took for him to get the antibiotics, the claimant offered:

     Oh, about - - he done that calling them in.  I’d have to wait
sometime hours and days.  You know, I didn’t understand that. 
Why?  I shouldn’t have to. (T. 17).  

The claimant was again seen by Dr. Nguyen in January 2012.  The claimant relayed his

understanding of Dr. Nguyen’s assessment of his injured right leg:

     He said, “Cliff, you got an infection that’s set up in your legs.” 
He said, “You need something done about it.  It is very - - you can
die from this.” (T. 18).

The claimant noted that during his first visit with Dr. Nguyen in June 2011, he was informed of

the seriousness of his injury.  

The claimant was seen ultimately by Dr. Aaranson in St. Louis for an evaluation of his

right leg injury, which was the product of an agreement between the parties for an independent

medical exam, resulting in the cancellation of a scheduled October 2011 contested hearing. 

Regarding his understanding of Dr. Aaranson’s assessment of his injury, the claimant testified:

     He said - - he said, “Yes, you do have infection in it.”  And he
said come - - and he took a swab of the infection to see what type
of infection it was. (T. 19).

The claimant continued regarding Dr. Aaranson’s opinion of the treatment recommended by Dr.

Nguyen:

     He said we could try to save it, but he couldn’t give me a
hundred percent guarantee that I’d actually ever be able to use it. 
But he said, “It’s up to - - it’s how you feel about having your leg
cut off.” 

     Yeah, but he can’t guarantee.  He said, they’d have to shorten
the leg and everything.  He couldn’t guarantee I could ever use it. 
I’d still probably be using crutches.  (T. 19).

The testimony of the claimant reflects, after considering the options provided by Dr. Aaranson, his
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preference with respect to the treatment of his compensable injury:

     Well, the whole pain I been through, and I’ve been through so
much, I want to say that I’ve been putting up with this for two
years of hurting, and first when I found out, I was upset, highly
upset.  But as I thought about it and everything what I’d been going
through, it’d be the best thing.  I’d have this over with.  I can watch
- - use these, you know, prosthetics, paralytic, you know. (T. 19-
20).

The claimant testified that from the time he was released from the Med the pain he has

experienced has gotten “constantly” worse.  The claimant noted that early on the pain was not as

bad.  As far as the benefits realized from the physical therapy, the claimant testified:

     Yeah.  It was - - actually, it was a little bit, you know.  A little
better taking it slow with me and everything, yeah. (T. 20).

The claimant maintains that he developed the infection in his leg when everything was cut off in

February 2011, noting that he was not getting any treatment.  The claimant continued, regarding

the afore:

     Yeah, and, you know, then, all of a sudden, I noticed a wound
had opened up on my leg.  It started hurting more and more and
things just constantly drains out of my leg. (T. 20).

In describing the condition of the wound on his right leg, the testimony of the claimant reflects:

     Well, it’s opened up big wide right here. (witness indicating
right side of ankle).

     Yeah.  Right here.  I’ve got scars with rods and stuff and cuts. 
But it looks bad.  All that’s been fille in.  I have people, they say,
“Ewe, put that back on.” (T. 21).

With respect of the amount of discharge for the wound, the claimant testified regarding soaking

through the sock:

     Oh, yeah.  I’ve went through so many white cotton socks, it’s
unreal.  Sometimes it ain’t bad.  It’s more - - sometimes it drains
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more, and sometimes way - - from here all the way down to my
toes, it’s soaked in infection and blood. (T. 21-22).

The testimony of the claimant reflects that he has pain on a constant basis:

     No.  I’m hurting now, but I can tolerate a lot of pain, but
sometimes I wake up in the middle of the night screaming in pain. 

     I don’t get a lot of sleep. 

     I can’t do nothing.  (T. 22).

Regarding the frequency of his use of crutches, the claimant offered:

     All the time.  Now, when I’m in the house, I don’t use the
crutches, they’re a pain.  I crawl on my hands and knees to get
around. (T. 22).

In terms of maintaining his residence, the claimant’s testimony reflects:

     My sister or like my cousin.  Like, my cousin’s over there now -
- came over to do my laundry, clean my house.  She’s there right
now. (T. 22).

The claimant has not worked any place since his May 20, 2010, injury.  The claimant desires to

have the surgery as recommended by Dr. Nguyen in the treatment of his injury, noting, “I’m tired

of hurting”. (T. 23).  The claimant has been approved for Social Security disability. 

During Cross-examination, the claimant testified regarding the condition of his right leg at

the time he was seen by Dr. Aaranson in St. Louis on February 17, 2012, noting:

     Oh, when we got there, my sock was soaked in infection. (T.
23).

Responsive to the report of Dr. Aaranson which provide the following description of the

claimant’s injury:

Light compression of the wound reveals no evidence of purulence
emanating from the wound at this time, and that there was no foul
odor and that there was no cellulitis today. (JX #1, p. 31).
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The claimant testified:

     I can tell you right now, he’s a liar. 

     Yes, it was soaked.  The nurse, you know - - (T. 24).

As far as his desire to pursue the treatment measures outlined by Dr. Aaranson, the claimant

testified:

     He can’t guarantee.  He said he’d have to shorten it and I might
have to wear a special shoe, and I’ve already had two other doctors
that are highly qualified in their field.  Their opinion, “Cliff, we’ll try
to save it, but no guarantee.  You’ll have problems the rest of your
life.”  They say, “If we can cut it off, your pain will stop, and you’ll
be able to get around a little better.”  And these are two highly
skilled doctors. 
(T. 24).

The claimant testified that both Dr. Collins and Dr. Nguyen described his condition as life

threatening in June/July 2011.  The claimant continued:

     Yeah, I can’t understand why they [respondents] keep denying
me, putting me off.  They ain’t the one suffering. (T. 25).

As far as the status of his health during the March 2012, hearing, the claimant offered:

     I’m weak.  No, I cannot do - - I’ve worked hard all my life.  It
kills me if I say to myself, “I can’t do nothing.”  I used to take care
- - help people, old people, mow their yard.  I’ve worked hard. 
Every place I’ve worked at, they all said, “We wish we had more
people.  When daddy grew up, there was no such phrase, “No, I
can’t.”  You worked. (T. 25). 

The claimant acknowledged driving to the hearing, however denied using his right foot as usual in

doing so:

     Yes.  The tip of my toe.

     No.  I take this foot over there.  Well, every once in while, I
have to - - have to cross it, and hit my brakes. (T. 26).



9

The claimant lives in Burdette, Arkansas, and estimated that it took him an hour to drive to the

Jonesboro hearing.  The claimant offered regarding the impact of the compensable injury and the

impact of same on his health in light of the assessments of Dr. Collins and Dr. Nguyen:

     Yes.  Sometime I feel - - the pain shoots all the way up in my
hip, and I wake up screaming.  And my dog cares more about me
than the system.  She looks out for me. (T. 26-27).

Responsive to why the infection has not resulted in his death, the claimant testified, based on his

inquiry of Dr. Collins and Dr. Nguyen:

     They said, “it’s - - it could get - - if ain’t nothing done in time, it
will kill you.  Spread through your body and kill you.” (T. 27).

The claimant acknowledged that the was incarcerated for a period of time in February

2011.  As to whether the afore corresponded to the time that his wound opened up on his leg, the

testimony of the claimant reflects:

     Not for a very - - and that was dismissed by proxy, attorneys - - 

     Yes, but I was put in the special - - no, it wasn’t opened up
then.  I was put in a special and washed up by the nurse. (T. 27).

The claimant denied that his wound open up at the time that he was in jail. 

The testimony of the claimant reflects that he got the impression that Dr. Aaranson did not

have his best interest in mind at the time of his examination by same.  The claimant acknowledged

that his examination by Dr. Aaranson was pursuant to an agreement.  The report of Dr. Aaranson

noted that the claimant has not been on antibiotics the last three months.  The testimony of the

claimant reflects regarding the afore:

     I don’t have antibiotics.  I’m tired of going through this; when I
call to get pain pills, I got to wait and wait.  My pain pills was
denied a little bit ago.  There’s no excuse for it. (T. 28). 
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*          *          *

     I’ve got antibiotics.  My son got antibiotics from my sister.  I’m
tired of having to go through the hassle and wait and get denied.
(T. 29).

During further direct examination, the claimant testified that the wound on his leg opened

up after he was arrested.   The claimant noted that he charges against him were dropped.  The

claimant denies that there was an open wound on his leg while he was in jail:

     No. I had some scratches on it from being on that hard -  - leg,
you know, trying getting off that metal bed, and that’s how I
scratched my wound. (T. 33).

The claimant denied that he has done anything to his wound to make it worse since being seen by

Dr. Aaranson.  The testimony of the claimant reflects that had treatment recommended by Dr.

Nguyen been authorized  in June 2011, he would have been in favor of trying to do something to

save his leg:

     Yes.  Of course, yeah.  But - - he said, “Cliff there’s no
guarantee.  Ain’t nobody guarantee it.”   He said, “I’ll tell you
what, you” - - he said, “but there isn’t” - - and I said, “You got any
more options?”  He said, “Yeah,.”  He said, “If you amputate your
leg,” he said, “it would solve a lot.”  I was upset because I didn’t
want to loose my leg, but I’m tired of constantly hurting, and they
can’t guarantee I can use my leg ever again.  (T. 34). 

During further cross-examination, the claimant testified that he had physical therapy in

February 201l, and that he was in jail after the physical therapy.  The record reflects the presence

of February 10, 2011, physical therapy notes regarding the claimant which reflect that he

completed all his exercises with good lower extremity strength and showed stability in standing. 

The claimant disputes he could stand during the afore and further offered that he was unable to

put weight on the right leg.  As to his ability bear weight on his right foot, the claimant testified:
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     Oh, I did try.  And I was slow, but then I had to - - it was like he
sat up there, and I came back, and seemed like he was testing me
for his benefit.  It seemed like when I went - - was going to physical
- - it seemed like it was getting better.  And I’d been seeing a
doctor, but - - (T. 36).

Regarding the physical therapist’s note that the claimant could put his foot on the floor and walk,

but “just doesn’t”, the claimant offered:

     That’s not true.  I could put it - - I couldn’t stand on it, but I did
try.  I did try. (T. 36).

The testimony of Dr. Larry Nguyen was obtained by deposition on April 3, 2012, and

received by the Commission on April 17, 2012.  The afore is designated a part of the record in

this claim as Respondents Exhibit #1. (RX #1). 

Dr. Larry Luong Nguyen is a Little Rock orthopedic surgeon who has been in private

practice for eleven years.  Dr. Nguyen last saw the claimant as a patient on January 3, 2012.  The

claimant was referred to Dr. Nguyen by Dr. Kevin Collins.  The testimony of Dr. Nguyen reflects

that he received Dr. Collins’ reports of May 31, 2011, and July 15, 2011, regarding the claimant. 

The claimant’s first visit with Dr. Nguyen was on June 19, 2011, during which time x-rays were

obtained.  Dr. Nguyen testified regarding the afore:

     We took x-rays of his right ankle that showed a distal tibia/fibula
fracture with retained plates and screws in the distal fibula, medial
malleolar screws, moderate-to-severe arthritis in the anterolateral
ankle with calcifications in his syndesmosis. (RX #1, p. 6).

Dr. Nguyen also performed a physical exam during the June 19, 2011, visit of the claimant.  Dr.

Nguyen confirmed that his diagnosis of the claimant’s complaint was that of a wound infection. 

Dr. Nguyen did not have an MRI of the claimant to review at that time.  Dr. Nguyen prescribed

pain medication for the claimant, Lortab 10 milligrams, as well as a round of doxycycline, an
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antibiotic.  Dr. Nguyen explained that doxycycline is an antibiotic to cover skin bacteria.  Dr.

Nguyen elaborated, regarding the afore:

     Most common infections, orthopaedically, around the legs, are
typical skin bacteria like staph or strep. (RX #1, p. 7).

Dr. Nguyen acknowledged that he did not test for staph or strep.

Dr. Nguyen recommended an MRI of the claimant’s right ankle, and requested that he

return in two or three weeks.  As to whether, during the June 29, 2011, examination, there were

any indications that the claimant’s condition was life threatening, Dr. Nguyen testified:

     At that time, it appeared to be chronic in nature, not life
threatening. (RX #1, p. 7).

The testimony of Dr. Nguyen reflects that he did not indicate to the claimant at the time of the

June 29, 2011, visit, that he had a condition that was life threatening.  

The claimant was next seen by Dr. Nguyen on July 15, 2011.  In the interim, an MRI was

performed in Jonesboro, to which Dr. Nguyen had access.  Dr. Nguyen did not perform any

diagnostic tests during the July 15, 2011, visit, but rather reviewed the MRI scan films.  The

testimony of Dr. Nguyen reflects, regarding his determination from the MRI scan films:

     That he had moderate-to-severe arthritis with complete
avascular necrosis of the talus, or the ankle bone.  There’s
increased signal intensity, with a cyst in his talar dome. (RX #1, p.
8).

In layman’s terms, Dr. Nguyen explained the afore:

     Yes.  He has severe arthritis where the joint - - ankle joint is
worn out, the bone in his ankle is dead, and there’s a large hole in
the ankle bone. (RX #1, p. 8).

Dr. Nguyen continued regarding his diagnosis of the claimant’s complaint during the July 15,

2011, visit:
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     I gave the impression that it’s a right open distal tibia/fibula
fracture, crush injury, with multiple surgeries and skin graft now
with a wound infection and, likely, osteomyelitis.  (RX #1, p. 8-9).

In explaining that the infection is likely osteomyelitis, Dr. Nguyen offered:

     Yes.  Osteomyelitis is a bone infection.  There’s a hole in his
wound, in his skin graft, and it’s likely gone into the bone. (RX #1,
p. 9).

Dr. Nguyen prescribed another round of Lortab, ten milligrams, during the July 15, 2011, visit,

however did not prescribe any antibiotics.  Dr. Nguyen recommended amputating the claimant’s

right leg below the knee.  In explaining why he did not think that the infection could be

eliminated, Dr. Nguyen testified:

     Half of his ankle bone is dead.  He has a skin graft and multiple
surgeries that would be very hard to heal.  Any form of going in
there and resecting that large segment of bone, cutting through skin
that’s been cut on several times over, would have very poor
changes for healing, high risk for wound healing problems, the
bones not healing, recurring infection that would potentially not
work, and need an amputation anyway. (RX #1, p. 9-10).

In terms of any medical complications in the claimant’s medical history that might have an effect

on his decision, Dr. Nguyen relayed:

     He is healthy, medically.  He is a smoker.  And the main
complication would be just so many surgeries, and an open fracture,
and the skin graft. (RX #1, p. 10).

The testimony of Dr. Nguyen reflects that the claimant is not a candidate for an ankle

replacement, explaining:

     Ankle replacements are usually reserved for older, low demand
patients.  The minimum cutoff is 50, 55 years old.  And with a
wound infection, that would be very high risk for infecting an ankle
replacement. (RX #1, p. 10).

Dr. Nguyen acknowledged that there a ways to try to eliminate the infection.  The
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testimony of Dr. Nguyen reflects that if the claimant was 55 years of age with his present

condition but no infection, while he would be a candidate for ankle replacement, he would not be

a very good one, explaining:

     Again, with the previous multiple surgeries, open fracture, a
large skin graft that you have to cut through to put in an ankle
replacement, that would be very high risk for wound healing
problems. 
(RX #1, p. 11).

In elaborating on why it would be better to severe the limb than try to salvage it, Dr. Nguyen’s

testimony reflects:

     Yes, because he’s already had multiple surgeries to try to
salvage this limb.  I think, maybe about ten surgeries or so to
irrigate debris of this open fracture where the bone has been
sticking out.  He’s had a plastic surgeon try to graft it and still it
continues to drain.  He’s a smoker, which diminishes his chances
for wound healing problems.  An amputation would allow him to
get an artificial leg in six or eight weeks and carry on with his life,
be functional. (RX #1, p. 11).

Dr. Nguyen testified that on July 15, 2011, he did not believe the claimant’s condition was

life threatening.  As to whether he relayed to the claimant during the July 15, 2011, time period

that his condition was lift threatening, Dr. Nguyen testified:

     I don’t believe I used those words, but I’m sure I discussed with
him that there is a potential risk for infection spreading. (RX #3, p.
12).

The claimant was next seen by Dr. Nguyen on September 9, 2011.  Regarding his findings during

his examination on September 9, 2011, Dr. Nguyen testified:

     He is having worsening drainage, with occasional fevers. 
Continues to have pain.  And at this point I’m pretty sure he has
osteomyelitis and needs a below knee amputation. 

     Because he’s draining more, he’s running fevers, worsening
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pain.  And, you know, the fevers, that indicates potential sepsis. 
(RX #3, p. 12).

Dr. Nguyen explained that the reason he did not prescribe antibiotics during the July 15, 2011,

visit of the claimant was because he was planning to schedule an amputation at that point.   As far

as an interest in trying to control the infection at the time of the July 15, 2011, visit, Dr. Nguyen

testified:

     At that point, he was agreeable to proceeding with an
amputation, so we would try to schedule that as quickly as possible,
and the is no need to treat an infection once you cut it off and it’s
gone. 
(RX.#3. p. 12-13).

When the amputation did not occur, Dr. Nguyen did not start the claimant on antibiotics,

explaining:

     No, because we were waiting for him to schedule the below
knee amputation, and he never called us back, or he was never
approved for the surgery. (RX #3, p. 13).

Regarding the medical treatment rendered to the claimant during the September 9, 2011, visit, the

testimony of Dr. Nguyen reflects:

     At that point, he was waiting a hearing regarding coverage of
his case.  I said I would be happy to proceed with a below knee
amputation at that point.  I gave him more pain medicine.  But, no,
I did not prescribe him antibiotics. (RX #1, p. 13).

As far as the seriousness of the claimant’s infection versus life threatening during the September

9, 2011, period, in light of the fact that antibiotics were not prescribed Dr. Nguyen’s testimony

reflects:

     I said, potentially, sepsis can form and this would make him sick
and even cause death.

     Sepsis is where the infection spreads in the blood system. 
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(RX #1, p. 13).

When questioned regarding why he failed to do anything to try to keep the infection from

spreading during the September 9, 2011, visit, Dr. Nguyen testified:

     I offered him a below knee amputation.  That’s the treatment for
osteomyelitis.

     Of the ankle, yes.

     Because when the infection is in the bone, you can’t salvage
infected bone.  You have to resect out all the infected bone to get it
to heal. 
(RX #3, p. 14).

Dr. Nguyen further testified that if the claimant was septic at the time of the September 9, 2011,

visit, he would have prescribed antibiotics for him.  Dr. Nguyen concluded that the condition that

he found in the claimant during the September 9, 2011, visit was not life threatening.

The claimant was next seen by Dr. Nguyen on January 3, 2012..  Regarding his findings

during the afore visit, Dr. Nguyen testified:

     At that time, he has had persistent purulent drainage with
occasional fever.  We had still been awaiting Workers’
Compensation approval for his surgery.  He was essentially the
same as September, and I still recommended a below knee
amputation. (RX #1,p. 15).

Dr. Nguyen did not prescribed any antibiotics at that time.  

The claimant was seen by Dr. Aaranson in St. Louis, Missouri, and a February 27, 2012,

report of the visit was generated.  Dr. Nguyen had not seen the afore report prior to April 3,

2012, deposition.  After having an opportunity to review the report, Dr. Nguyen was asked if he

disagreed with the treatment recommendations of Dr. Aaranson:

     No.  I believe that is an option.
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     It’s an option I would consider, but I do not think it will work.

     Because he has a large area of the talus - - half of his talus is
involved with infection.  He has this skin graft on the front of his
ankle that has a hole in it, and it’s not likely to heal.  I can do all
this surgery, put him through months of pain, multiple surgeries,
have it not heal, treat him with antibiotics, and it won’t heal and
he’ll still end up with an amputation.
     If this doctor feels his hands are more capable than mine to
perform this surgery, by all means, have this doctor try to do the
surgery and save the man’s leg.  But in my hands, I believe - - in my
experience, I believe this patient would be best served with an
amputation and an artificial leg to get him back to his activities of
daily living within six weeks, and put this horrible injury behind
him. (RX #3, p. 16).

Regarding the prospects of the claimant returning to gainful employment with the recommended

amputation, Dr. Nguyen offered:

     He could go back to work doing some things.  I don’t know if
he can go back to work doing the activities he was doing before. 
I’m not exactly sure how much manual labor he was doing, but he
would be much more functionable. 

     I think he could do what we call like a Class 3: walking about
four hours a day, lifting 20-25 pounds.  Kind of medium activity
levels. 
(RX #3, p. 17).

The testimony of Dr. Nguyen reflects that he obtained an MRI of the claimant when

questioned regarding anything that he did to confirm osteomyelitis.  Regarding the deep bone

culture with sensitivity discussed by Dr. Aaranson, Dr. Nguyen explained:

     Well, that involves more surgery.  You can go in - - put the
patient through multiple surgeries.  Go in and open up the wound,
take samples, come back, see what the cultures grow, and then go
back in, do this other big surgery to resect all the bone, put in
antibiotic spacer, an external fixator, come back, do another
surgery to fuse it.  I’m trying to save this gentleman three or four
different surgeries, and a year’s worth of recovery. (RX #1, p. 17-
18).
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As to whether the claimant’s preference to have his leg amputated has any bearing on his decision,

Dr. Nguyen relayed that it did not.  Dr. Nguyen did opined that the claimant’s preference

evidenced that, “he’s a very intelligent man”. (RX #1, p. 18).  Conversely, Dr. Nguyen testified

that if the claimant relayed that he wanted to salvage his lower leg:

     If he would like to salvage his leg, I would discuss with him all
the risks and benefits, as I’ve just stated.  That this is likely, at best,
a 50/50 chance to salvage the leg, with multiple surgeries, a year or
two of recovery and, in the end, we still may be looking at a below
the knee amputation. (RX #1, p. 18). 

Dr. Nguyen testified that the MRI disclosed that over half of the talus is infected.  Dr.

Nguyen acknowledged that the did not have the radiology report, but rather the actual film,

adding:

     I don’t have the report.  I look at the pictures myself.  I see
more ankle MRI scans that a radiologist. (RX #1, p. 19).

Dr. Nguyen testified, after reviewing the radiology report:

     Yeah.  He says there’s osteomyelitis, but he does not say to
what amount. (RX #1, p. 19).

Dr. Nguyen explained that avascular necrois is dead bone and that osteomyelitis is infected bone. 

The testimony of Dr. Nguyen reflects that infected bone is worse than dead bone.  Dr. Nguyen’s

testimony reflect that infected bone cannot be disinfected, however it can be resected or cut out,

and replaced with metal or a bone graft.  Dr. Nguyen testified that the claimant’s condition has

advanced since he was first seen:

     From June 29th, 2011, through January 3rd, 2012, I believe it has,
as he’s been having more drainage and more fevers.  (RX #3, p.
20). 

As far as the number of surgeries that the claimant has undergone in the treatment of his injury,
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Dr. Nguyen testified:

     I have a list.  Eight surgeries prior to me, I believe.  Or it that - -
no, one of those might be - - no, those might be the same day, but
eight different types of surgery, I guess.  It’s probably five
surgeries. 
(RX #1, p. 21).

Dr. Nguyen was questioned regarding a publication from the Mayo Clinic on

osteomyelitis.(RX #1, p. 21-24).  Dr. Nguyen testified that he agreed that certain types of

osteomyelitis can be successfully treated today.  Dr. Nguyen agreed that as a last resort, surgeons

may amputate the affected limb to stop the infection from spreading further.

The testimony of Dr. Nguyen reflects that his office does not have a standardized form for

amputations.  As to whether a skin graft has to be performed with an amputation, Dr. Nguyen

testified:

     No, not necessarily.

     It’s not a skin graft, it’s how you amputate the leg.  You make a
muscle flap and a skin flap to suture pad the end of the leg. 

     You reposition one skin edge to the other, as you do with any
surgery. 

     Yes, there is the risk that an amputation does not work, as with
all surgeries. 

      That the wound doesn’t heal.  That further infection develops. 
That you may need to do more surgery; a higher level amputation. 
(RX #1, p. 24-25).

In describing fusing the ankle, Dr. Nguyen testified:

     That’s where you cut out the joint and glue the bones together. 

     It is an option, but I don’t think it’s a good option.

     Again, because he’s got a large area of bone that’s infected, that
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you need to cut out.  You’re trying to get the bone to heal back
together without infection.  You have to put in metal, or some form
of fixation device, to get the bone to heal.  You’re cutting through
old scar and skin graft that has low chances for healing, because it
hasn’t healed in the past.  The ankle is much more distal to an
amputation, so the circulation is not as good as compromised tissue
from his previous trauma and multiple surgeries.  (RX #1, p. 25-
26).

Dr. Nguyen elaborated on those instances when you fuse an ankle:

     For arthritis or post traumatic injuries, if someone is older and
has a lot of arthritis, then we go in there and we cut out the joint
and we glue it together, usually, hopefully, as a primary surgery. 
(RX #1, p. 26).

Dr. Nguyen discussed the prognosis of the claimant with the recommended amputation

below the knee:

     Since he’s relatively healthy, doesn’t have a lot of diabetes and
other medical complications, but he is a smoker, usually the first
two or three weeks will tell us how the skin heals.  I go above the
level of the trauma so, hopefully, that’s good virgin tissue.  We
start stump shrinking with a shrinker sock, for four weeks.
     At six weeks, I see him back, and if the skin looks healed, the
swelling is down, we can get him fitted for a prosthesis.  That takes
about two weeks.  Then get him physical therapy to get up walking
on it.  So, hopefully, about eight weeks he’ll have an artificial leg
and learn how to use it. (RX #1, p. 26-27).       

In describing the nature of the artificial leg the claimant would need, Dr. Nguyen offered:

     I mean, that depends on what his insurance will cover.  But
usually it’s a kind of gel-line elastic sleeve that wraps around the
skin, and pieces of plastic are carved in with hinges, and a
prosthetic foot. 
(RX #1, p. 27).

Dr. Nguyen estimated that corresponding physical therapy can take four to six weeks, after

prosthetic foot is fitted.  Regarding the expected level of activity as far as using the leg and

walking, Dr. Nguyen’s testimony reflects:
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     He’s relatively thin; again, relatively healthy.  I would think he
would be much more ambulatory than he is now.  Hopefully, a lot
of the pain issues that he has is gone; the infection is gone.  It’s not
going to be 100 percent.  It’s not going to be like his leg before his
injuries.  It takes about 50 percent more energy, cardiovascular-
wise, to walk with a below knee amputation prosthesis.  So energy-
wise, he won’t be able to do as much heavy manual labor as he had
before, but he will still be able to walk around and function, and do
most activities of daily living. 

     He may need a cane.

     Potentially, long term, but hopefully not.  It just depends on how
strong and healthy he is otherwise. (RX. #1, p. 28).

During examination by the claimant’s attorney, Dr. Nguyen elaborated on the symptoms

expected from someone suffering from osteomyelitis:

     Well, there is an acute and a chronic ostemoyelitis.  Acute is
when there’s an active infection, draining puss, fevers, redness,
sepsis.  Otherwise, you have a chronic osteomyelitis, which is an
isolated infection that your body has walled off, and it just stays in
one area but, potentially, any time it can develop into an acute
phase. 
(RX #1, p. 29-30).

Dr. Nguyen affirmed that pain is associated with both acute and chronic osteomyelitis, and that a

description of extreme pain would not be unusual.   In explaining why he had not performed a

bone biopsy during his medical treatment of the claimant Dr. Nguyen testified:

     Because I’m certain, in my clinical experience, this is
osteomyelitis.  I believe the patient would be best served with a
below knee amputation.  And I don’t feel the need to put him
through any unnecessary surgeries and more trauma to his leg than
I feel that he needs to suffer. (RX. #1,p. 31).

Dr. Nguyen testified that he did not seen anything in the February 27, 2012, report of Dr.

Aaranson where he questioned the ostemoyelitis prognosis.  Regarding a blood culture, Dr.

Nguyen testified:
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     A blood culture is usually only done if the patient has a fever. 
That’s when the bacteria are flowing through the blood system, that
you would be able to pick up anything.  (RX #1, p. 31).

The testimony of Dr. Nguyen reflects regarding any fever relayed by the claimant:

     We haven’t checked his temperature, and he has not complained
of fever in the office, just fevers outside the office. (RX. #1, p. 31-
32).

Dr. Nguyen offered that complaints of fever could indicate septic at that time.   Dr. Nguyen

explained he did not perform a bone scan relative to the claimant:

     Again, an MRI scan showed infection.  A bone scan would
merely confirm that.  A bone scan will enhance any area of
inflamation.  He has severe arthritis in that ankle.  The bone scan is
going to show whether there’s arthritis or osteomyelitis.  It won’t
give you any different information that you already have. (RX #1,
p. 32).

In explaining why he has not prescribed antibiotics since the initial visit of the claimant, Dr.

Nguyen testified:

     I believe he’s had chronic osteomyelitis since the time I seen
him, since it hasn’t really changed.  If he develops an acute
osteomyelitis, then it would be reasonable to prescribe some
antibiotics.   You don’t want to just keep giving antibiotics long
term, as that would have potential risk for developing resisting
bacteria. (RX #1, p. 32). 

Dr. Nguyen discussed the various options available to the claimant in terms of treating his

present condition.  The options include those recommended by Dr. Aaranson, as well as actually

removing the infected bone. (RX #1, p. 33).   Dr. Nguyen further testified regarding the claimant:

     His options are: One, to live with it like he currently is, with
pain medicines and the potential risk for infections to develop
acutely, or develop into sepsis; brace it; or consider surgical
debridement; hardware removal; bone biopsy; surgery to resect the
bone, come back and place the antibiotic spacer, come back and
potentially try to fuse it again.  All these have very high risk of not
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working, developing further infection and pain, and eventually
ending in an amputation.  But the options that the other doctor
offered are an option. (RX #1, p. 33-34).

The testimony of Dr. Nguyen reflects, regarding effect of the delay in the claimant obtaining the

recommended treatment:

     Osteomyelitis infection is - - like I tell my patients, it’s like a
ticking time bomb.  It may be chronic.  It could flare up anytime;
from days, to weeks, to months, to years.  But at some point the
bacteria may develop a resistence, develop an acute infection and
sepsis, and spread.

     If a sepsis develops, the infection spreads.  It can spread to other
parts of the body. (RX #1, p. 34).

Dr. Nguyen elaborated on his January 3, 2012, report regarding declining to refill the claimant’s

pain medicine:

     Because I am not a pain management specialist for patients to
keep coming in, wanting to have surgery, scheduling, delaying,
scheduling, delaying.  I do not have a license to - - for treating
chronic pain.  I’m a surgeon. (RX #1, p36).

There is not a dispute regarding the course of the claimant’s medical treatment in

connection with the May 20, 2010, compensable injury. (JX #1).  The medical records regarding

the claimant’s treatment under the care of Dr. Nguyen are address in the April 3, 2012, deposition

of same. (RX #1).  

On February 27, 2012, the claimant was evaluated by Dr. R. Randal Aaranson, D.P.M., in

St. Louis, Missouri, pursuant to an agreement of the parties.  The February 27, 2012, report

reflects, in pertinent part, with respect to questions put to Dr. Aaranson relative to the claimant:

My diagnosis is osteomyelitis of the talus and distal
tibia with ulceration and pain.

Mr. Gatewood’s subjective complaints are
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consistent with my objective findings.

I do feel that the current diagnoses are related to the
job that he was doing.  I do feel that the incident of
May 20, 2010 is the major contributing cause.

I do feel that Mr. Gatewood has osteomyelitis.

I do feel that further treatment is medically
necessary.  In terms of treatment options, the
patient’s ulcer is relatively small at 2.0 X 1.0 cm in
dimensions.  Fortunately no bone is directly exposed
in the wound, however osteomyelitis appears
obvious based upon the MRI findings.  With this in
mind, a culture and sensitivity would be most
appropriate.  Additionally, the patient relates that he
has to been on antibiotics in the past three months.
An appropriate deep bone culture with sensitivity
would help identify the causative organisms and
appropriate treatment could be tailored accordingly
based upon the culture and sensitivity results. 
Furthermore, excision of the infected bone with
placement of an antibiotic bone-cement spacer may
be considered.  Once the area is cleared of infection,
fusion of the area could then be considered.  It is my
opinion, based upon a reasonable degree of medical
certainty, that this would be a reasonable and
necessary process.  However, a successful outcome
could not be guaranteed and amputation of the right
lower extremity may then become necessary.  It
should be noted that I did ask the patient whether he
would like to try to save his right leg if possible, the
patient responded in an affirmative answer on
several occasions.

I feel that a below-the-knee amputation, as
recommended by Dr. Nguyen, is reasonable and
necessary as related to our date of injury should
excision of infected bond with appropriate antibiotic
treatment and subsequent reconstruction fail.

I do not feel that Mr. Gatewood has reached
maximum medical improvement.  At this time the
scheduled loss of use cannot be determined as the
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patient continues to have significant symptoms
including ulceration, osteomyelitis, and pain.  Should
the patient undergo successful removal of the
infected bone with antibiotic cement placement and
subsequent removal of antibiotic cement block with
fusion the scheduled loss of use may then be
determined.  Should this attempt at salvage of his
right lower extremity fail a below-the-knee
amputation would then be most appropriate and the
scheduled loss of use may then be determined at that
time. 

I do not feel that Mr. Gatewood is capable of
returning to work in a full duty capacity.  At this
point the patient cannot bear weight on his right
lower extremity.  Furthermore, the patient has
extreme pain with attempted range of motion of the
right ankle complex.  (JX #1, p. 33-35).

After a thorough consideration of all of the evidence in this record, to include the

testimony of the witnesses, review of the medical records and other documentary evidence,

application of the appropriate statutory provisions and applicable case law, I make the following:

FINDINGS

1. The Arkansas Workers’ Compensation Commission has jurisdiction of this claim.

2. On May 20, 2010, the employment relationship existed when the claimant

sustained a compensable injury to his right lower extremity during which time the claimant earned

wages sufficient to entitle him to weekly compensation benefits of $211.00/$158.00, for

temporary total/permanent partial disability.

3. Medical treatment recommended by Dr. Larry Nguyen, to included amputation of 

the claimant’s right lower extremity below the knee, is reasonably necessary in connection with

the treatment of the claimant’s May 20, 2010, compensable injury. 

4. The respondents shall pay all reasonable hospital and medical expenses arising out
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of the claimant’s compensable injury of May 20, 2010.

5. The respondents have controverted the claimant’s entitlement to the medical 

treatment as recommended by Dr. Larry Nguyen.

CONCLUSIONS

The compensability of the claimant’s May 20, 2010, right lower extremity injury is not

disputed.  The claimant contents that additional medical treatment is warranted in connection with

the compensable injury, and that he desires to proceed with the treatment as recommended by Dr.

Larry Nguyen.  Respondents take the position that the medical treatment as recommended by Dr.

Nguyen is not reasonably necessary.

The present claim is one governed by the provisions of Act 796 of 1993, in that the

claimant asserts entitlement to workers’ compensation benefits as a result of an injury having been

sustained subsequent to the effective date of the afore provisions.

Medical Treatment

As noted above, the compensability of the claimant’s May 20, 2010, right lower extremity 

is not disputed.  Save for the treatment recommendation of Dr. Larry Nguyen, a Little Rock

Orthopedic surgeon, the claimant continues to have access to workers’ compensation benefits, to

include temporary total disability and medical treatment.

Ark. Code Ann. §11-9-508 (a)(Repl. 2002), mandates that the employer promptly provide

an injured employee such medical treatment as may be reasonably necessary in connection with

the injury received by the employee.  What constitutes reasonably necessary medical treatment is a

question of fact for the Commission. Dalton v. Allen Engineering Co., 66 Ark. App. 201, 989

S.W.2d 543 (1999).  
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The injured employee has the burden of proving that medical services are reasonably

necessary by a preponderance of the evidence.  The afore medical services may include that

necessary to accurately diagnose the nature and extent of the compensable injury, to reduce or

alleviate symptoms resulting from the compensable injury, or to prevent further deterioration of

the damage produced by the compensable injury.  Jordan v. Tyson Foods, Inc., 51 Ark. App. 100,

911 S.W.2d 593 (1995); Artex Hydrophonics, Inc. v. Pippin, 8 Ark. App. 200, 649 S.W.2d 845

(1983).

The claimant suffered a severe injury to his right lower extremity in the May 20, 2010,

work-related accident.  The evidence discloses that in the treatment of the May 20, 2010, right

lower extremity injury the claimant has undergone at least eight (8) surgical procedures.  In

addition to the surgeries, the claimant has undergone physical therapy and a medical a regiment

pain medications.  The claimant continued to experience extreme pain in his right lower extremity

and is unable bear any weight on it.  The diagnoses with respect to the claimant’s present

condition is that of osteomyelitis of the talus and distal tibia with ulceration and pain.

The claimant remains within his healing period and totally incapacitated from engaging in

gainful employment in connection with the May 20, 2010, compensable injury.  The claimant has

been seen by Dr. Larry Nguyen, a well-respected Little Rock orthopedic surgeon, on at least four

(4) separate occasions.  Further, based on the extensive prior surgeries, diagnoses, and symptoms

experienced by the claimant, Dr. Nguyen has presented the claimant with the options available

with respect to further treatment in connection with the compensable right lower extremity.  Dr.

Nguyen has recommended amputation of the right lower extremity below the knee, and set forth

during his April 3, 2012, deposition the basis for the recommendation.  Additionally, Dr. Nguyen
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supplied a sound medical opinion and basis for the afore recommendation, as well as explanations

for not subjecting the claimant to additional surgeries or invasive diagnostic procedures.  The

claimant has had sufficient time to consider his treatment options and the ramifications from same,

to include the amputation of his right lower extremity below the knee.  The claimant has sustained

his burden of proof by a preponderance of the evidence that the medical treatment as

recommended by Dr. Larry Nguyen is reasonably necessary in connection with the treatment of

the May 20, 2010, compensable injury.  Respondents have controverted the claimant’s entitlement

to the medical treatment as recommended by Dr. Larry Nguyen.

AWARD

The respondents are herein ordered and directed to pay all reasonably necessary medical

treatment in connection with the May 20, 2010, compensable injury of the claimant, to included

the treatment as recommended by Dr. Larry Nguyen, a Little Rock orthopedic surgeon.

Maximum attorney fees are herein awarded on any controverted indemnity benefits herein

awarded, pursuant to Ark. Code Ann. §11-9-715.

This award shall bear interest at the legal rate pursuant to Ark. Code Ann. §11-9-809,

until paid.

IT IS SO ORDERED.

     
___________________________________________________

       ANDREW L. BLOOD 
       ADMINISTRATIVE LAW JUDGE   
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