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STATEMENT OF THE CASE

A hearing was conducted in the above-styled claim to determine the claimant’s entitlement

to additional workers’ Compensation benefits.  On April 2, 2012, a pre-hearing conference was

conducted in this claim, from which a Pre-hearing Order of the same date was filed.  The Pre-

hearing Order reflects stipulations entered by the parties, the issues to be addressed during the

course of the hearing, and the contentions of the parties to the afore.  The Pre-hearing Order is

herein designated a part of the record as Commission Exhibit #1.

Respondents #1 maintain that the claimant’s injuries are primarily the hand, wrist, and
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forearm, and that the shoulder is not a part of the claim, although the 55% rating by Dr. Wood

encompassed a rating to the shoulder, therefore it is not a whole body injury, as opposed to a

scheduled injury.  Further, respondents #1 contend that since a specific claim was not made

regarding the shoulder in the initial filing the statute of limitations have run with regard to a new

claim for a new body part.  Additionally, respondents #1 contend that it is premature to consider

permanency, noting that the claimant is desirous of additional surgery, which has been approved

and is being scheduled; that the purpose of the surgery is to improve the claimant’s ability to use,

grip and handle things with his left hand and arm, which would necessarily improve any function

that he may have with the arm.

Responsive to the statute of limitations defense asserted by respondents #1, the claimant

contends that while the Form AR-C did not specifically mention “shoulder”, it did recite multiple

severe injuries, severe burns, and that the same was filed well within the statute of limitations

period.  With respect to “notice”, claimant contends that notice to the employer is supposed to be

notice of the event, and, as such, notice of the event was provided on the date of the occurrence. 

The claimant further asserts that the statute of limitations would have run in July 2009; however

by November 2008, the depositions of the doctors, as well as that of the claimant, had been taken;

that there is medical testimony of the shoulder injury; that respondents #1 had reasonable notice

of the shoulder injury within the statute of limitations period.

On the issue of permanency, the claimant contends that there is nothing that the doctors

can do to completely restore his functionality; that there is certainly a level of permanency and the

remaining question is whether the same is total or partial.  The claimant takes the position that he

has been totally disabled from the date of the accident. 
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The claimant contends that the surgery that has been approved by respondents #1, has not

been scheduled.  The claimant offered that the surgery is actually multiple surgeries to accomplish

one goal of allowing his fingers to bend, and after physical therapy, then to go in and take a

tendon from some part of his body and insert that into his forearm to allow him to make a fist. 

The testimony of Ricky Allen Gaskins - the claimant; Judy Ann Hickson; Heather Taylor;

and Danny Gaskins, along with the deposition testimony of Dr. Jason Ganz, Dr. Raimantas

Drublionis, and Dr. George William Wood, II, coupled with medical reports and other documents

comprise the record in this claim. 

DISCUSSION

Ricky Allen Gaskin, with a date of birth of March 18, 1969, resides in Camp, Arkansas 

with his mother - Judy Ann Hickson, and her boyfriend - Richard Noble.  Though not presently,

the claimant was previously married.  The claimant is the father of four (4) minor children, ages

11, 13, 15, and 16, all of whom are in the custody of his ex-wife.  

The claimant is 6' tall and weighs 195 pounds.  The claimant testified that he did complete

the 11th grade, but dropped out of school his senior year.  The claimant is able to read and write. 

The claimant described his vocational training as attending school to obtain his CDL.  Neither the

occurrence nor the compensability of the claimant’s July 6, 2007, injury is disputed.  The claimant

was employed by respondent-employer approximately one and one-half weeks before the July 6,

2007, compensable injury. 

The claimant commenced his work history as a teenager – 16 or 17– working for

McDonald’s as a cook for about six months.  The claimant quit the job at McDonald’s after

developing severe back spasms, at which time he filed for and received social security disability
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benefits.  The testimony of the claimant reflects that after a period of physical and occupational

therapy, and over a period of time the back spasms quit.  The claimant offered that he enrolled in

the truck driving school and obtained his CDL in 2002.   The history of the claimant’s truck

driving experience and employers was recited in the December 4, 2008, hearing transcript, and the

February 25, 2009, Administrative Law Judge opinion.  The claimant’s testimony reflects that he

was close to thirty-six years old when he went to work as a truck driver.  The claimant testified

that he started work as a truck driver in 2003, and continued in that profession until his July 6,

2007, accident.  The claimant has not worked in any employment beside that at McDonald’s and

as a truck driver.    

The circumstances surrounding the claimant’s July 6, 2007, compensable are not disputed. 

The claimant’s injuries were sustained when he was attempting to extinguish a fire on the tire of

his vehicle and the tire exploded resulting in injuries to the left side of his body.  Prior to the July

6, 2007, accident the claimant was left handed; since the accident he is learning to become right-

handed.  

In addition to his physical injuries, the claimant maintains that he also suffered short-term

memory difficulties and post-traumatic depression from the July 6, 2007, compensable accident. 

In describing his physical injuries from the accident, the claimant’s testimony reflects that his left

shoulder, arm, hand and hip were injured in the accident.  The claimant also attributes the cataract

in his left eye to the accident.  The claimant identified the left arm as having sustained the most

severe burn from the accident.  The claimant has little memory of the explosion itself, only

stopping to put out the fire.  Thereafter, his first memory was waking up in the hospital, the MED

in Memphis and trying to get a message to his mother. 
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The claimant testified that he was in the hospital approximately one month.  The claimant

reviewed the photographs of his left arm, which showed significant loss of muscle tissue, and skin

tissue. (CX #7).  The claimant testified that his left arm was shorten by “about two inches”.  (T.

28).  The claimant also offered regarding the process of the growth of skin on his left arm:

     They had to attach my left arm to my left hip, and ever since
then I’ve had trouble with my hip and shoulder because it was
immobile for eight weeks. (T. 28-29).

The testimony reflects that there was a problem with infection when the groin flap was taken 

down.  The claimant was on an IV antibiotic for about a month.  The claimant acknowledged that

between the groin flap and IV antibiotics there was a three (3) month period that he had some

type of surgical treatment.    

The testimony of the claimant reflects that following his discharge from the MED he

moved in with his brother in Hickory Ridge.  The claimant underwent physical therapy following

his discharge.  Claimant noted that the nurse would come out to the house and help him to keep

going through range of motion.  The claimant also returned to Campbell Clinic for approximately

two months for follow-up treatment and care.  The claimant testified that he moved to Ohio once

the IV pick was removed from his chest. 

The claimant sought medical attention in connection with the compensable injuries once he

moved to Ohio.  The testimony of the claimant reflects that he sought and obtained government

benefits in Ohio in the form of cash amount, medical and food stamps.  The claimant was sent for

a medical evaluation in connection with his request for government assistance.  The testimony of

the claimant reflects that he was evaluated by Dr. Drublionis, in Geneva, Ohio, for a determination

of his eligibility for state aid, which was an inability to work.  The claimant was physically
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examined by Dr. Drublionis and a form completed by him dated October 1, 2007, reflects that the

claimant is unemployable.  The claimant received state aid in Ohio.

The claimant testified that he continued to be seen by Dr. Durblionis and underwent

physical therapy pursuant to the orders of same.  A second evaluation of the claimant was

conducted on August 8, 2008, by Dr. Drublionis who determined that his status was still

unemployable.  In addressing the nature of the physical therapy received pursuant to the directions

of Dr. Drublionis, the claimant testified:

     Well, they were using heat to help me get better range of motion
in my shoulder, elbow, my hand and my fingers. (T. 37).

The claimant was referred by Dr. Drublionis to a surgeon, Dr. Jason Ganz.  The claimant offered

that the type of surgery being considered at the time was the same type that was recently

approved for him at Campbell’s Clinic, a tendon transfer.  The claimant testified that he was sent

to occupational therapy by Dr. Ganz.  The claimant’s testimony reflects regarding the

occupational therapy:

     More intense therapy, longer sessions, and every day of the
week Monday through Friday going through occupational and
physical therapy. (T. 39).

The claimant offered that because he was unable to make a fist the surgery was not performed  at

that point by Dr. Ganz. The claimant testified that he continued physical therapy under Dr. Ganz’s

orders for roughly about a year-and-a-half.  The claimant acknowledged that his last physical

therapy session was on May 15, 2008, however, maintains that at point he was not physically able

to go back to work.  

The testimony of the claimant reflects that there has been no improvement in his condition
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since the May 15, 2008, date. The claimant underwent speech therapy while in Ohio, explaining

the reason for same:

     Because of the short-term memory loss, to help me to try to
remember and maintain things that is short term to be able to
remember better.

     They have taught me how to keep better notes where I can look
at the notes, keep dates and stuff like that on the calendar that’s
important.(T. 40-41).

The claimant moved back to Arkansas approximately two (2) weeks before the December

4, 2008, prior hearing.  The claimant did not continue to receive government funds after his return

to Arkansas, nor did he continue treating with a physician.  The claimant did eventually return to

Dr. Wood, who in a November 26, 2008, report assessed his anatomical impairment at 55% to the

left upper extremity, or 33% to the body as a whole. (CX #3).  

After his return to Arkansas the claimant applied for Social Security disability and was

eventually awarded SSI benefits on April 27, 2010. (CX #8).  The claimant testified that prior to

the ruling regarding Social Security he was evaluated.  The testimony of the claimant reflects that

at the time he applied for SSI benefits he was not complaining about any other injuries aside from

those sustained in the July 6, 2007, compensable accident.  The claimant is of the opinion that his

condition has not improved any since the April 27, 2010, ruling of the Social Security

Administration.  

The claimant testified regarding the current difficulties that he experiences which he

attributes to the July 6, 2007, compensable accident:

     Okay.  I’ve got blurred vision in my left eye, short-term
memory, my shoulder, my elbow, wrist, fingers and my left hip, and
nerve damage into the left hip, and I call it the third tit from where
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my arm was attached to my hip. (T. 44). 

In elaborating on the short-term memory problem, the claimant explained that he forgets things

“real quick and easily”, and that he has problems concentrating.  The claimant offered that the

blurred vision in the left eye is due to cataract, and as to the left shoulder complaint:

     Well, it’s tightness.  It came from when my arm was attached to
my hip and I was unable to move it for eight weeks and it froze up.
(T. 45).

The claimant added that he lacks range of motion in his left elbow and that he had a lot of pain in

it.  The claimant describes the appearance of his left forearm as having a “big old know, the bone

spur and plates”. (T. 45).  The claimant noted that his forearm continues to hurt on a daily basis,

and that his fingers on the left hand are stiff, painful, and that he is unable to move them. The

claimant’s testimony reflects that the tendon that was in his left forearm which allowed him to

bend his fingers has been surgically removed, and, as such he is unable to use his left hand. 

Regarding his left hip complaint, the claimant testified:

     Okay.  The hip gets chilly and cold real easy, and when it gets
cold it hurts, and the nerve damage going up into the groin section.
(T. 46).

The claimant testified that he suffers from pain in the left hip once or twice a week.   The claimant

noted that he has problems with left shoulder four to five times a week, adding:

     When I get active and moving around, after a short 30 minutes
to an hour of doing stuff, I get to hurting. 

     Walking, just moving around.  If I stay in one position or keep
on doing certain motions, any motion at all repeatedly all the time,
after 30 minutes to an hour I’ll start hurting. (T. 46-47).

The testimony of the claimant reflects that prolonged sitting results in pain in his back and hip. 
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The claimant explained that it is not the spasm that causes the pain.  The claimant testified that his

shoulder and neck area swell.  

The claimant has a valid driver’s license, and is currently able to drive.  The claimant

explained the difficulty he has driving, which he attributes to the July 6, 2007, compensable injury:

     As long as I stay in the area I know, I’m okay.  And I try to limit
myself during the daylight hours.  And when I have trouble with my
blurred vision, fuzzy vision, whatever you want to call it, I don’t
drive at that time. (T. 47).

The claimant’s testimony also reflects that he had difficulty driving long periods of time due to

remaining in the same position.  The claimant testified that because he gets lost “real easy”, he

stays in places/areas that he is familiar.  The claimant’s testimony reflects that his mother drives

him to the appointment with his doctors in Memphis.  

The testimony of the claimant reflects that the Quayle family took him back and forth to

his doctor appointment when he was in Ohio or he would take the shuttle.  Claimant testified that

Ohio had a free shuttle service for people that need medical transportation.  The claimant

explained that the Quayle family consisted of his ex-girlfriend and her son.  

The claimant testified that while he has not worked since the July 6, 2007, compensable

accident he has attempted to work.  Regarding the afore, the claimant explained that he tried to

operate a cash register at a friend’s liquor store – Geneva Liquor and Beer Store – in Geneva,

Ohio.  The testimony of the claimant reflects that he continued his efforts for “a good three

weeks”, working an hour or two at a time, which is what his friend was allowing him.  The

claimant explained his difficulty with the job:

     I couldn’t remember the sequence of pushing the buttons
correctly all the time. (T. 49).
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He eventually quit the job.  The claimant has not attempted any other employment effort.

The claimant testified that he is able to sit on a riding lawnmower and mow his yard;

however, he unable to use a weed-eater or a push mower.  The claimant testified that he is

presently physically unable to drive a truck, explaining:

     Because I wouldn’t be able to hook and unhook the trailers,
wouldn’t be able to secure my loads, and with short-term and
blurred vision, I would not be able to maintain safety on the road.
(T. 50).

The claimant further offered that he would not be able to sit for the long periods of time entailed

in driving a truck.  The claimant has never held an office job.

The claimant testified regarding the impact of the July 6, 2007, work-related injuries on

his activities of daily living:

     I’m unable to tie laced shoes, I have trouble buttoning my own
shirts, I have to have someone help me put deodorant on, and I
have to get people to help me clip my fingernails, and if I need food
cut up or anything to be cut up, I have to ask someone to help me
with that. 
(T. 51).

As far as laundry is concerned, the claimant offered regarding his abilities:

     To a certain point.  I can wash and dry, but I need assistance
loading and putting them up. (T. 51).

The claimant denies having any issues with his prior back spasms since he became a truck driver. 

Further, the claimant does not relate any of his present health issues to the back spasms which

originally served as the basis for his previous award of SSI benefits.  

Since the award of compensability of his claim, the claimant testified that the first doctor

that he saw was Dr. Varela.  The claimant was ultimately referred by Dr. Varela back to Dr.
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Wood in Memphis, Tennessee.  The claimant testified that he has discussed surgeries with Dr.

Wood, to include the tendon transfer, which he originally discussed with Dr. Ganz. The claimant

also noted that there has been talk about “clean-up surgery”, and that the surgeries have been

approved by respondent-carrier, however have not been scheduled. 

The testimony of the claimant reflects that he does not feel that he could work as any kind

of cashier, noting his failed efforts as same in the past of being unable to remember the sequence

of the buttons to operate a cash register.  Likewise, the claimant testified that he is unable to

perform any job that required the use of two (2) hands, to include factory assembly line jobs or

fast food.  The testimony of the claimant reflects that other health obstacles that serve as an

impediment to employment are his short-term memory problems and blurred vision.  The claimant

offered that he is unable to stand or sit in one spot for a prolonged period of time, explaining:

     Because I wind up hurting being in the same spot, in the same
position or sport over a period of time. (T. 54).

The claimant testified that he is unable to perform any job that required him to drive a car in some

unfamiliar areas because he gets lost in areas that he does not know.  The claimant maintains that

if he could work he would, noting that he does not like sitting at home.  

During cross-examination, while the claimant confirmed that his deposition had been

obtained on November 5, 2008, in Geneva, Ohio, he was unsure of the location– the basement of

the courthouse.  Likewise, the claimant was not certain if the December 4, 2008, prior hearing in

his claim was conducted in Marion, Arkansas.  The claimant testified that the only time he

remembered meeting counsel for respondents #1 was during the December 4, 2008, hearing, even

though counsel attended the November 5, 2008, Geneva, Ohio deposition.
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The claimant acknowledged prior problems with his lower back in his teen years, which

resulted in him receiving Social Security Disability benefits from 1988 through 2003.  The

claimant’s work at McDonald’s was that of cooking.  

The claimant acknowledged that during the November 5, 2008, deposition he relayed that

the only problem that he was having with his left shoulder was his range of motion.  The

testimony of the claimant reflects that he was examined by Dr. Wood on February 22, 2012. 

During the afore, x-rays were obtained of the claimant’s left shoulder and elbow which disclosed

good internal and external rotation of the shoulder with no arthritic changes or abnormalities of

the shoulder joint.  The claimant offered that he has always been short on range of motion.  

When questioned about Dr. Varela in Mountain View, a physician that was seen at his

request, the claimant had to be reminded who he was.  Dr. Varela was a physician that the

claimant chose because he was close to his location and he wanted to be evaluated by somebody

in his area, noting that it is a whole lot easier thirty-minute drive versus a four hour drive.  The

claimant maintains that his arm, hip and shoulder have always been bothering him since the

accident.  The claimant concedes that he was referred by Dr. Wood to Dr. Calandruccio, who he

saw on May 30, 2012, in regards to his left forearm, wrist and hand.

The claimant acknowledged that the left shoulder was not referenced in the referral of Dr.

Wood to Dr. Calandruccio.  The claimant’s testimony reflects that some additional surgery and

treatment has been recommended for his left forearm, wrist and hand by Dr. Calandruccio.  As far

as the absence of any recommendations regarding his left shoulder, the claimant offered:

     Because y’all won’t pay for it, the doctor to examine the
shoulder. (T. 63). 
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The claimant concedes that no one has recommended any treatment for his left shoulder at this

time.  The claimant acknowledged that the surgeries depicted in the photographs comprising

Claimant Exhibit #7 involved his left forearm and hand.

The claimant was seen by Dr. Drublionis initially when he moved to Ohio following the

July 6, 2007, accident.  Prior to the afore, the claimant has last been seen by Dr. Wood in

September 2007, in connection with his July 6, 2007, injuries. Dr. Drublionis referred the claimant

to Dr. Ganz.

The claimant’s testimony reflects that he believes that he cannot do any work “because of

my various limitations combined”. (T. 69). The claimant underwent both physical therapy and

occupational therapy pursuant to the directions of Dr. Drublionis.  The claimant offered that the

occupational therapy was more intense and  five (5) days per week – Monday through Friday. 

The claimant concedes that the last participated in the occupational therapy on May 15, 2008.

The claimant concurs that he had not had any improvement in his condition since May 15,

2008.  In April 2010, a determination was rendered by the Social Security Administration

regarding the resumption of indemnity benefits.  As of the April 2010, date, the claimant has not

undergone any surgeries or therapy that would improve his condition. 

The claimant acknowledged that he is interested and plans to pursue additional surgery in

connection with the compensable left upper extremity injury.  The claimant offered his impression

and hope that the surgery will improve the function of his left hand such that he will have the

ability to grip and lift things.  The claimant testified that following the afore surgery he will

undergo physical therapy to improve his function and ability with respect to his left arm and left

hand. 
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The claimant, at the time of the November 5, 2008, deposition, had a computer at his

residence.  The claimant testified that he knows how to “surf the internet”.  The claimant also

testified during the November 5, 2008, deposition that he performed the activities of taking the

dog for a walk, made coffee, loaded the dishwasher, wash and dry clothes, and watched

television.  The claimant is able to dress himself, however requires help with buttons and lacing

shoes.  

The claimant testified regarding his efforts at finding work since the unsuccessful two

week venture at the Ohio liquor store:

     Well, I’ve tried yard work.  I discovered I can ride a riding
lawnmower.

     I cannot operate a weed-eater.

     I cannot operate a chainsaw. (T. 77).

The claimant has a cell phone and is able to operate it.  The claimant has not applied for a job

since he was employed by respondent-employer.  The claimant noted that he did not apply for the

job at the Ohio liquor store, but was befriended by the owner, who was attempting to help him

out by trying to let him operate the cash register.  

Regarding the blurry vision, or cataract, the claimant testified that while he was in Ohio,

treatment-wise, surgery was recommended for removal of the cataract along with glasses.  The

claimant testified that because Dr. Varela is an orthopedic physician and not an eye specialist he

did not discuss his vision difficulty with him.  The claimant was referred to Dr. Wood by Dr.

Varela.  

During re-direct examination, the claimant relayed that the pain from his back spasm was
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located in his low back.  The claimant maintains that his current spine pain, which he attributes to

the July 6, 2007, compensable accident, is located in his upper shoulder and neck area.  

The testimony of the claimant reflects that prior to moving to Ohio in 2007, he last saw

Dr. Wood in connection with the July 6, 2007, compensable injury on September 22, 2007.  The

claimant noted that after moving to Ohio, he was seen by Dr. Drublionis, who evaluated him for

the purpose of determining whether he was employable, in October 2007.  The claimant testified

that in operating a computer he did so “very slow”. (T. 84).

Judy Ann Hickson, the claimant’s mother, testified that the claimant currently lives with

her and has done so since April 2010.  Ms. Hickson testified regarding the areas of the claimant’s

body, aside from his left forearm and hand, that she is aware he complains of and are attributable

to the July 6, 2007, accident:

     Well, it’s his hip.  A whole lot of times for I guess where they
done the surgery, his hip bothers him a lot, and his arm and his
hand. (T. 87).

Ms. Hickson also testified that the claimant complains of pain in his shoulder, noting that “it

swells up”. (T. 88).  The testimony of Ms. Hickson further reflects, regarding the claimant’s

complaints:

     Well, he don’t complain, he just starts limping, and I ask him
what’s the matter, and he says, “My hip hurts.” (T. 88).

Ms. Hickson observed that the claimant has been limping last two to four days.  Ms. Hickson

testified that the swelling in the claimant’s shoulder occurs frequently:

     It was swelled up yesterday or day before, somewhere up in
there. (T. 89).

As far as her observations of the claimant’s left upper extremity complaints, Ms. Hickson offered:
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     Well, I just notice him being in the bedroom with that massager
on it and trying to get the pain to quit or ease down, and he’s got
that thing on his arm because it’s very, very cold. (T. 89).

Ms. Hickson testified regarding the claimant’s use the massager:

     A couple of days a week, or every day or two, or three times a
day, it just depends on - - (T. 89).

Ms. Hickson’s testimony reflects that she has seen differences in the way the claimant’s

mind worked before the accident and the way it works since the accident:

     He forgets things.  He don’t remember what he done last week
or said, or put something up, he loses it.  Like he went somewhere
last week, he cannot return to the place again.  In that couple of
weeks, he loses it. (T. 90).

Ms. Hickson continued, with respect to where the claimant went:

     Anywhere in Jonesboro or, you know, different places. 
Especially like in Jonesboro or something like that, he cannot
remember how to get there.  He don’t even know how to get to his
doctor.  I take him to the doctor because the doctor can tell him
something and by the time he tells me, he’s forgot.

     Yeah.  So I go in with him when he sees the doctor. (T. 90).

Ms. Hickson also distinguished the claimant’s ability to understand and comprehend pre and post

accident:

     Yes and no.  He can read something and he don’t understand.  If
you read it to him out loud, he understands more of it.  But he does
not completely understand all of it. (T. 90-91).

The afore was not the case before the July 6, 2007, accident.   The testimony of Ms. Hickson

reflects that the claimant receives a certain amount of money monthly in SSI benefits, and that it

goes into the claimant’s bank account.  Ms. Hickson notes that the claimant is unable to manage

his own financial affairs:
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     No, I have to tell him, give him the light bill and tell him, “Go
pay the light bill,” you know, and then he’ll go pay or he - - (T. 91).

Regarding the claimant’s activities around the house, Ms. Hickson testified:

     Well, he can burn the garbage.  I got a compost thing.  He can
take care of that, but I have to tell him daily to do it. If I don’t tell
him, he don’t, it don’t get done.
     If I’m cleaning, he runs the vacuum.  I got a small rug in the
living room, he can do that, and then I have to take it in bedroom 

*          *          *

     He puts up the dishes, I guess that’s about it.  If there’s any
dusting to be done, he can do just so much of that.  If it’s heavy
lifting, no.
(T. 91-92).

The testimony of Ms. Hickson reflects the assistance she provides to the claimant:

     Button up his shirt, sometimes with his pants, cooking,
everything, you know, laundry.  He can’t do very much of laundry. 
He can do the laundry, but he cannot like fold the shirts up or fold
the pants, he can’t do that. (T. 92).

Ms. Hickson testified regarding the “big difference” in the claimant since his July 6, 2007,

accident:

     Well, with his - - Sometimes he get, how do I say it, disgusted
because he cannot do something that he’s done before, before the
accident, and he kind of, you know, just gets disgusted, you know,
over it.  Like to button up his shirt and, you know, like he’s told
me, you know, he says, “You’re my mama.”  He said, “I’m 43 years
old and I should be able to do it myself.”  But if you can’t, you
can’t. 
(T. 93).

During cross-examination, Ms. Hickson clarified her testimony regarding the duration of

her observation of the claimant limping:

     From him limping?  No, he’s been doing limping for a year or
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so, but the last couple of days he’s been, his hip has been hurting
him very bad. (T. 93-94).

The testimony of Ms. Hickson reflects that since she accompanies the claimant to his doctors’

appointments, if the claimant fails to mention a problem or complaint to the doctor, she will tell

them.  Ms. Hickson added, in terms of disclosing information to the doctor regarding the

claimant’s complaints and problems:

     Well, I let him do that.  I try to stay out of it as best I can. (T.
94).

Ms. Hickson testified that the claimant is responsible for paying the light bill at the residence, and

that he pays her cell phone bill.  

The testimony of Ms. Hickson reflects that the claimant is able to hunt from the deck out

of the back yard.  In explaining the mechanics of how the claimant hunts, Ms. Hickson testified:

     We sit on the back porch and I load his bow and he sits there on
a - - it’s a thing for cameras to sit on [tripod].

     Yeah.  And he sits that on it, and when a deer come in, he
shoots it. (T. 97).

Danny Gaskins, the younger brother of the claimant, testified that after the claimant’s

discharge from the hospital following the July 6, 2007, work-related accidental injuries, the

claimant lived with him in Waldenburg, Arkansas before moving to Ohio.  When the claimant

returned from Ohio in December 2008, he again moved in with his brother.  Mr. Gaskins offered

that the claimant continued to live with him from December 2008, for a couple of years, until

2010, when he moved in with his mother. The testimony of Mr. Gaskins reflects that he has seen

quite a bit of the claimant since the July 6, 2007, accident, even after the claimant moved in with

his mother.
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Mr. Gaskins offered that since the July 6, 2007, accident the claimant has learned to

accept his condition resulting from the accident.  The testimony of Mr. Gaskins reflects, regarding

his observation of the claimant’s physical problems since the July 6, 2007, accident:

     All right.  The last time I was up at my mom’s was earlier this
month.  Me and him had went out to the store and he gets stared at,
talked about, little kids try to get away from him because they’re
scared of him. (T. 102).

Mr. Gaskins noted that there is a difference in how the claimant’s mental capacity and how his

mind worked before and after the July 6, 2007, accident:

     Before the accident he would catch on to stuff and learn easy. 
He was good with math.  And now you ask him a fairly simple math
question and he has to get a calculator out to figure it out.
     He has trouble, if you throw a bunch of change out in front of
him and tell him 85 cents, he will have trouble getting it all gathered
up.
     He’ll get lost fairly easy.  He used to be real good with
directions.  You would give him directions to somewhere and he
could get there whether he’d been there or not.  Since the accident
you can take him to the same place two or three times and you’re
lucky if he gets back to that same place on his own.  And you’ve
got to explain stuff to him like he’s a two-year-old to get him to
roughly understand it. (T. 103).

Mr. Gaskins testified that when the claimant lived with him following his discharge from

the hospital after the July 6, 2007, accident, he and his wife took the claimant to his doctors’

appointments.  The claimant was unable to drive at that time.  Mr. Gaskins also testified how the

claimant was helped and assisted around the residence during the time that claimant lived with

them:

     We had to help him get his shirts on, put his socks on, his pants. 
We had to cook and clean for him.  We had to do everything that
you would if it was one of your own kids, teaching your own kid
how to function through life again. (T. 104).
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During cross-examination, while Mr. Gaskins concedes that the above assistance and help

was rendered to the claimant when he first returned from the hospital, he added:

      Most of it, but to this day he has to have someone to help him
button his shirt and button his pants. (T. 104).

Mr. Gaskins acknowledged, based on the claimant’s testimony and that of his mother, that the

claimant has gotten more independent since living with him. Mr. Gaskins did note that the

claimant has lived with their mother for two (2) hears, since 2010.  The testimony of Mr. Gaskins

reflects that during those occasions that he and his wife took the claimant to his doctor

appointment, if the claimant failed to relay complaints or problems that he was experiencing or

had experienced in between visits, he or his wife would tell the doctor.  

Mr. Gaskins testified that the claimant is unaware that he is having memory problems, and

as such was unable to convey that to the doctor.  Mr. Gaskins offered that his 16-year-old son

“can even see it, too.” (T. 106).  As to any diagnostic studies to address the claimant’s memory

problems, Mr. Gaskins’ testimony reflects:

     I know it has been brought up and he was supposed to have had
tests done on it and see if anything was wrong, but that was when
he went to Ohio. (T. 106).

Heather Taylor, a vocational rehabilitation counselor with Systemedic Corporation in

Little Rock, testified regarding her educational background and her job responsibilities. 

Regarding the latter, Ms. Taylor’s testimony reflects:

     I work with people that have had either on-the-job injuries or
long-term types of disabilities, or maybe they had a car accident and
sustained an injury or a disability that way.
     I evaluate those individuals.  I look at their background
information as far as their work history, what kinds of jobs have
they had, what kinds of skills have they acquired from those jobs,
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any education or training that they may have had, any skills that
they’ve learned through life experiences, as well as what is their
disability for injury or what kind of limitations do they have as a
result of that. (T. 109).

Ms. Taylor testified that she takes the above information and apply it to determine whether or not

the individual can find work.  Ms. Taylor has been employed by Systemedic Corporation for ten

(10) years.  Prior to her employment with Systemedic, Ms. Taylor was employed by Cascade

Disability Management in North Little Rock as a vocational rehabilitation counselor.

In the present claim Ms. Taylor was contacted in mid-May 2012, and asked to evaluate

the claimant.  The testimony of Ms. Taylor reflects that she was provided the claimant’s medical

record as well as the deposition testimony of three (3) physicians – Drs. Drublionis, Ganz and

Wood.  Ms. Taylor offered that, if provided the deposition of the claimant, it was also reviewed. 

Ms. Taylor also conducted an “in-person” interview with the claimant on June 12, 2012, in

Thayer, Missouri.  Ms. Taylor testified that after her review of the documentation and interview

she felt she had a good handle on what the claimant’s physical status was at the time.          

Ms. Taylor generated a report of the same date following the June 12, 2012, meeting with

the claimant.  The testimony of Mr. Taylor reflects, regarding hee objective in meeting with the

claimant:

     Well, it’s two parts.  The first half of the meeting was just the
interview, where I gather the basic information that I needed, and
then the second half I administered an achievement test. (T. 112). 

Ms. Taylor testified that the duration of the meeting was a couple of hours, during which a couple

of bathroom breaks were taken.  In questioning the claimant about the injuries he sustained in the

July 6, 2007, accident, Ms. Taylor testified that he relayed:
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     His entire left arm, hand, forearm, shoulder, left hip, he
mentioned the cataracts in his eye, he mentioned short-term
memory problems, and I think he may have mentioned post
traumatic stress disorder as well. (T. 113).

Ms. Taylor received additional treatment records of the claimant following the June 12, 2012,

meeting.  Ms. Taylor offered that her understanding of the additional medical records was that the

physician in Memphis had recommended several staged surgeries geared toward possibly

improving the function of the claimant’s left hand.  

Regarding the impact of successful surgeries on improving the claimant’s job prospects

Ms. Taylor responded, “somewhat, yes”. (T. 114).  As to whether the afore was taken into

consideration in her report regarding the employability of the claimant, Ms. Taylor’s testimony

reflects:

     Well, I didn’t give an opinion on hypothetical situations on
whether or not he would have improved function in the future as far
as job possibilities.  No, my opinion was based primarily on what
his function is today. (T. 114).

Ms. Taylor testified, based on her evaluation, that the claimant can perform some types of work.

Ms. Taylor testified that the claimant relayed that he could drive to town.  As to whether the

claimant relayed that he had a computer, Ms. Taylor testified:

     I don’t recall that.  Today I think is the first time I heard about
that.  I don’t remember if we - - I don’t think we had that
conversation at the meeting. (T. 115).

Ms. Taylor continued:

     Well, he does not have any computer skills as he stated today
other than surfing the internet, so as far as a job that required him
to go beyond that, I wouldn’t recommend that. (T. 116).

Ms. Taylor identified in her June 12, 2012, report examples of jobs that the claimant could
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perform. (CX #6) (R1X1, p. 17).  Ms. Taylor elaborated on some of the jobs identified in her

report, to include the gate guard:

     Yes, that’s exactly what it is, a manufacturing facility or place of
employment where they have a guard shack where the employees
or contractors come in and out of the premises. (T. 116).

Ms. Taylor testified that to some extent the claimant is employable in some jobs.  Ms. Taylor’s

testimony reflects that she has worked with quite a few people with amputations:

     Like I said, I’ve worked with several individuals that have had
amputations, whether it’s arm or leg.  I’ve seen quite a few of them
able to go back to work, but I’ve had some cases where they
weren’t able to go back as well. (T. 117).

While acknowledging that the types of work outlined in her report are employment that the

claimant could pursue, as to their availability, Ms. Taylor testified:

     Today as I sit here I’ve not completed any job market research
to say what current openings are available where he lives. (T. 117). 

The claimant lives in Camp, Arkansas, which is in Fulton County east of Salem, Arkansas,

approximately a 45-minute drive from Mountain Home, Arkansas.  Ms. Taylor provided

testimony regarding a job market research performed in the area of Mountain Home, in Baxter

County in connection with two clients in the area.  Ms. Taylor also testified regarding the job

markets in Jonesboro, in Craighead County. (T. 118).  Ms. Taylor testified that in her review of

the claimant’s medical records she did not see any complaints, problems or treatment

recommended with regard to any kind of brain injury or problem.

During cross-examination, Ms. Taylor conceded that the claimant did not have a

substantial work history.  The claimant has only had two (2) jobs – types of work in his life,

McDonald’s and truck driving. Ms. Taylor also found that the claimant did not have any
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significant transferable skills.  Ms. Taylor testified that the reference to the claimant being able to

do light lifting with his left hand “probably shouldn’t” be in the June 12, 2012, report, adding:

     - - because as I understand, he really had no grip or pinch
strength, so it’s probably a mistake on my part. (T. 121).

Ms. Taylor’s testimony reflects that she read in Dr. Wood’s deposition that the claimant could

return to work, and as such included it in her report.  After being directed to pages 53 and 54 of

Dr. Wood’s deposition (CX #4), Ms. Taylor testified regarding the comment in her report of the

claimant being able to go back to work attributed to Dr. Wood:

     I think it - - I read it to be two things, he can’t go back to truck
driving, but possibly other work. (T. 122). 

Ms. Taylor acknowledged that the claimant did report to her that he had trouble driving

long distances, and that he does have trouble getting lost in places he is not familiar.  The claimant

also relayed to Ms. Taylor that he has pain when he drives long distances.  

The claimant did not graduate high school, nor does he have a GED.  As a result of the

tests administered by Ms. Taylor, it was found that the claimant’s reading is at the third grade

level; sentence comprehension in the sixth grade level; spelling in the third grade level; and math

in the seventh grade level.  Ms. Taylor’s report reflects that based on the claimant’s scores he

would not be a candidate for any type of formal retraining, to include returning to school and

trying to pass a GED.  Ms. Taylor confirmed that the claimant would likely have extreme

difficulty passing the GED. (CX #6).  As far as the presence of a learning disability in the claimant

is concerned, Ms. Taylor offered:

     That part - - I don’t know if that’s true or not, but that was just
an observation because - - (T. 124).
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Ms. Taylor also testified that the claimant is not a good candidate for retraining.  Ms. Taylor

confirmed that basically what the claimant is looking at, employment-wise, is minimum wage,

unskilled jobs.  Ms. Taylor acknowledged that it will be difficult considering the claimant’s

background, to secure any of the jobs identified in her report. (T. 125-126).  Ms. Taylor testified

that the claimant would need on-site job accommodations for some jobs, if not most.  Ms.

Taylor’s report also addresses the barrier of a lack of a high school diploma or GED to the

claimant obtaining employment in her June 12, 2012, report. (T. 127).  The testimony of Ms.

Taylor reflects that while the claimant has job options, they would be limited.  

Ms. Taylor testified that during the hearing was the first time that she had heard the

testimony regarding the claimant’s difficulties easily getting lost, inability to get back to places

where he had been taken. Ms. Taylor acknowledged that the afore would serve as an impediment

to the claimant obtaining a job delivering auto parts.  The testimony of Ms. Taylor reflects

regarding her prior knowledge of the claimant’s driving difficulty:

     No.  Well, to the extent that during my meeting - - he told me he
doesn’t drive long distance because he doesn’t always find his way,
his mother drives him.  That’s pretty much the extent of it. (T.137).

During the hearing Ms. Taylor first learned of the claimant’s efforts operating a cash register at a

liquor store in Ohio.  Ms. Taylor concedes that the claimant’s inability to remember the sequence

of events of keying in the use of the cash register would also serve as an impediment to obtaining

a job requiring the use of a cash register.  Ms. Taylor attributed the possible assessment of a

learning disability in the claimant to his low scores.  

Ms. Taylor’s testimony reflects regarding the employability of the claimant, based on her

evaluation coupled with the testimony generated during the hearing:
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     I think he would have an uphill battle.  I think his job options are
limited when you consider all of those factors.  I think he will need
to have an employer that is willing to work with him and provide
him the necessary accommodations, and it would definitely be a job
of an unskilled nature. (T. 138). 

The parties obtained the deposition testimony of Dr. George William Wood, II, on

November 19, 2008.  Questioned regarding his current area of medical practice, Dr. Wood

testified:

     Well, right now, I’m doing upper extremity.  I have done just
about everything at the Campbell Clinic.  When I first came, I did
general orthopaedics with an emphasis on upper extremity.  Then, I
went to spine.  I did spine almost predominantly until the mid ‘90s. 
At that point, I had moved over to the Med and was working over
there.  So I was doing a heavy emphasis on trauma.  And it was just
in July of this year that I left The Med, retired/left, and am now
doing 100 percent private practice at Campbell Clinic, doing mostly
upper extremity, at my request (CX #2, x4. p. 7-8).

The testimony of Dr. Wood reflects that while he did not perform the claimant’s original surgery

in connection with the injuries growing out of the July 6, 2007, accident, most of the surgeries

thereafter were performed by him.  Dr. Wood continued regarding the medical treatment provided

the claimant:

     Well, I’ll refer to The Med record.  I did not see him the day he
came in.  He was treated by one of my partners.  He originally came
in under the care of Dr. Calandruccio, an upper extremity expert in
our group.  He was operated on the day of admission and I
presumed injury, July 7th of 2007.  I don’t know what day that was,
I think - - but I probably picked him up the next day, it was a
weekday, and continued, from our morning report - - and then,
continued on thereafter. 
     His history and physical, which I have, doesn’t have my
signature on it.  So I can’t tell you exactly when I saw him, since I
don’t have the Med record for the - - there will be a note in there
when I first saw him, which would probably be the next day or
shortly thereafter. 
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(CX #2, x4, p. 8-9).

Dr. Wood testified regarding the nature of the claimant’s injuries at the time of his first contact:

     I’ll use the discharge summary from the hospital.  Actually, let
me go through his - - from our consult, which was done on the day
he came in, it was recorded that he had an open fracture of his left
radius and ulnar. He also had an injury to his right eye, globe injury. 
And he had pulmonary injuries and was in respiratory distress,
according to the resident who evaluated him initially.  His forearm
injury is an understatement.  He had severe, massive open wounds
with segmental loss of his radius and ulna, that’s the two bones in
the forearm.  That required shortening with Dr. Calandruccio.
     He later went on to develop compartment syndrome.  His hand
and arm required debridement of the muscle on the top of his arm
that extend the fingers.  He had injuries to both the median and
ulnar nerves, and they were not functioning well.  So he had
multiple injuries.
     I’ll take from my office note, which is probably the best way of
going at this, my initial office note, which was July 26th, 2007, after
Ricky’s been discharged, and I’ll just read my history from that.  He
was 39.  He sustained multiple injuries when a - - I have a car blew
up.  I think it’s a car tire blew up on the job.  Was blinded by the
injury, had a - - and that was in one eye.  Had an open fracture of
both bones, which was segmental.  He developed a compartment
syndrome requiring debridement of a sizable portion of extensor
muscles, primarily from the blast of the tire.  His arm was shortened
four centimeters.  He complained of numbness on his right arm
forearm down to the level of the wrist.  

*       *       *

     He complained of some numbness in the right arm, about the
mid forearm down to the level of the wrist.  His eyes have
improved by that time.  And I had done a groin flap to cover a large
open wound on the top of his arm.
     The diagnoses that I listed at that time were the complex open
wound, loss of extensor muscles, open fractures of the radius and
ulna with shortening.  Contusion of the lateral antebranchial
cutaneous nerve, and median nerve dysfunction on the left.  And he
also had stiff fingers at that time.  So he had extensive injury to his
forearm.  And that doesn’t include the injuries to his eye and his
chest injuries. 



28

(CX #2, x4, p.9-11).

Dr. Wood reviewed the surgical record of Dr. Calandruccio’s July 7, 2007, surgery in the

treatment of the claimant’s injury.  Regarding the procedure performed during the afore, Dr.

Wood testified:

     His wounds were opened.  His bones were exposed.  His arm
was shortened to allow end-to-end contact.  He had plates put on
both the radius and ulna.  And the fractures in his hand, the
metacarpals, were fixed with pins or were - - actually, I don’t know
if they were fixed.  They were - - he had a fasciotomy for
compartment syndrome, so the - - let me see here.  
     Basically, he had the fasciotomies for the compartment
syndrome.  The fractures were not fixed with pins at that time. 
That was done in a later operation. (CX #2, x4, p. 15-16). 

Dr. Wood elaborated on the “compartment syndrome”:

     Compartment syndrome is an elevation of pressure in the
compartments of the - - where they include muscles, nerves and
vessels that can extend through that compartment.  When the
pressure increases, the blood flow’s cut off to the muscle.  From a
capillary standpoint - - not from arterial, but a capillary standpoint,
that’s much smaller pressure.  And as a result, the muscle dies.  The
purpose of the fasciotomy is to open that compartment, so the
pressure’s relieved and the muscle will not die and the capillary re-
flow is re-established. (CX #2, x4, p.16).

Dr. Wood explained that the above was accomplished by cutting the skin and the fascia, and

leaving it open, as reflected in the pictures from the July 7, 2007, surgery by Dr. Calandruccio. 

Dr. Wood testified regarding the surgeries he performed commencing July 9, 2007, as well as

those performed  by Dr. Calandruccio. (CX#2, x4, p. 17-20).  The testimony of Dr. Wood reflects

regarding a July 13, 2007, surgery of the claimant:

     And that was an irrigation debridement of the bone.  And at that
time - - let’s see here - - he had a tube groin flap.  Theat means we
took skin and subcutaneous tissue from his groin and elevated that
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over to cover the defect on his arm.  So his arm is not attached to
his side. CX2,x4, p. 20).

Dr. Wood elaborated on the point of sewing the claimant’s arm to his hip:

     It’s not to his abdomen.  Actually, the flap comes from his - -
along his hip and actually goes back along the back side of the
pelvis or the portion of the hip where your belt is.  That skin and
tissue is elevated up to subcutaneous tissue.  And the purpose of
that is to cover the open wounds, which you can see in the
September 9, 2000 [sic] - - injury’s very large, open defect in his
arm.  And by covering that over, those tissues are now covered
with skin, which is an excellent way to protect that tissue from
infection.  And it doesn’t require further debridement.  To do that
though, he had to develop blood supply from that arm into the flap. 
And then, we can detach that flap.  That takes about three weeks
for this, what’s technically called neovasuclarization or new blood
supply develop.

*          *          *

     It’s much more than a skin graft.  This is known as a composite
flap that has subcutaneous tissue and skin in it.  It is an arterialized
flap, because it’s used as an artery that is initially supplied by an
artery from the groin, and it will then develop his own blood supply
peripherally from the arm.  And then, we detach or cut that artery
and separate the arm from the groin. (CX #2, x4, p. 20-21).

The claimant was seen at the Medplex Clinic on August 2, 2007, to plan detachment of his groin

flap, which was planned for August 13, 2007.  Regarding the afore procedure, Dr. Wood

testified:

     This was the division of the groin flap.  We basically just cut the
flap.  The flap is then trimmed and was - - the technical term is
inset, which basically means it’s sewed down to make it look more
normal, more flowing with the rest of the tissues.  And the skin,
where it was taken from , the area it was taken from was also
closed.  So it’s basically cutting the arm free from the groin and
then, closing those areas both in the groin an din the hand.  He also
had a manipulation of the shoulder, elbow and fingers in the left
hand.  And that was because those all had become stiff over the
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period of time he was immobilized waiting for the flap to take.
(CX#2, x4, p. 25-26).

Dr. Wood elaborated on the August 28, 2007, office note regarding the claimant:

     Case manager, which was Sharon McCarroll, had called to
inform that worker’s comp would no longer cover expenses for Mr.
Gaskins’ care, and that his worker’s comp claim had been denied. 
(CX#2, x4, p. 35).

Dr. Wood testified that the claimant continued to require medical treatment on and after August

28, 2007:

     He still needed his IV antibiotics.  He needed to be followed,
and he would need additional reconstructive surgery to regain
function of his hand. (CX#2, x4, p. 35).

Dr. Wood testified that he continued to treat the claimant after the August 28, 2007, date.  Dr.

Wood added:

     I usually follow all of my groin flaps in the office, because it’s a
little bit more than I expect a resident to do over in their clinic
where I may or may not be present to see it, personally.  (CX #2,
x4, p. 36).

Dr. Wood testified regarding efforts made to assist the claimant in obtaining medical treatment:

     Let’s see here.  They made some attempts of that, according to
that note.  Called Walgreen’s to see what they could provide.  And
we called Cross Ridge and asked them if they could provide IV
antibiotics at cost.

*          *          *

     Well, it’s possible he could have developed a very serious
infection. He’d been on a reasonable amount at the time, but as I
said, the usual goal is at least upwards of six weeks of IV
antibiotics. 
(CX #2, x4, p. 36).

At the time of the November 19, 2008, deposition, Dr. Wood testified that the last office
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visit he had with the claimant was September 6, 2007.  Regarding the purpose of the afore visit,

Dr. Wood’s testimony reflects:

     Basically, to follow him up. He had also stated to us that he was
going to Ohio.  So I wanted to get everything down, so we could
transcript his treatment and to where he was going to pick up on his
care in Ohio. (CX #2, x4, p. 37).

As to whether the claimant actually moved to Ohio or whether his office sent the claimant’s

medical records anywhere, Dr. Wood testified:

     Let’s see here.  I don’t have it marked here, so I don’t know
whether he gave us that or - - there may be another sheet in here
that shows a request for records.  Let see here.
     I’m looking at our release of information, and I don’t believe
there was any request for the records.  And as far as I know, we
were not provided a name or an address of who to release the
records to.  So short of that, can’t do it.

     The last visit was September 6th, of 2007.  And there was a
telephone call from a doctor’s office, but we never got a release of
information. 

     Let me see.  This was on the telephone.  November 13th, of
2007, received a call from Louise Van Buren with a doctor’s office
at 217-554-8743 inquiring about worker’s compensation care, et
cetera.  I left a voicemail message, that would be my secretary,
about the status of the patient.  But as far as I know, we never
received a release of information for the records. (CX #2, x4, p. 37-
38).

The claimant was still undergoing physical /occupational therapy as of the date the was last seen

by Dr. Wood in 2007 [September 6, 2007].  As to the amount of time it would take for the

claimant to regain some flexibility or enough flexibility in the left hand to be a candidate for

tendon replacement surgery, Dr. Wood offered:

     That varies with the patient.  If a long period of time goes by,
the joints actually - - pretty much, the cartilage is gone.  And the
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chance of getting recovery is slim.  So if he can maintain passive
motion and work the fingers on a regular basis, then, a flap or a
transfer of his tendons could possibly be done within three months
of that period of time.  With that, his fingers moving, then, it
becomes less and less likely, depending on the status of the joints,
ability of those joints to move, and whether there’s cartilage present
at the joint; because sometimes we can get things moving, but if
there’s no cartilage, it becomes very painful. 
(CX #2, x4, p. 38-39).

Dr. Wood’s testimony reflects that he does perform impairment ratings, however noted:

     Just extremities or spine, but not to the eyes and not to the brain
or anything like that. (CX #2, x4, p. 42).

Dr. Wood testified that in performing an impairment rating regarding the claimant he would take

into consideration the claimant’s left upper extremity:

     That is correct.  Since he was operated on in his hip, I will also
look at that.  It will be a rating for the upper extremity.  There will
a rating as a whole, but that will only pertain to the musculoskeletal
portions of his injuries.  It will not pertain to the other injuries he
had. 
(CX #2, x4, p. 43).

Dr. Wood identified that claimant’s other injuries growing out of the July 6, 2007, accident that

he knew of:

     His eye, and he had pulmonary injuries.  And I’m not sure of any
other.  He did have a concussion, because his Glasgow Coma Scale
was diminished on return (phonetic).  So there’s some brain injury,
but obviously, a mild.  Normal Glasgow Coma Scale normally is 15. 
He’s was 12.  So it’s just slightly altered. 

     Some kind of mild brain problem. (CX #2, x4, p. 43).

Dr. Wood addressed the appearance of the claimant’s left forearm from a photograph that he was

shown during the deposition:

     Yes, this is - - would be consistent with the groin flap not having
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been defatted, and is consistent with the lack of the extensor
muscles. (CX #2, x4, p. 44). 

During cross examination, Dr. Wood described the claimant’s injuries from the July 6,

2007, accident at the time he was seen at The Med, based on his review of the medical records:

     Well, yeah, sometimes with brain derangement, because he had a
Glasgow - - the original, I think, if you read the - - I’ll read from
the discharge summary.  He had a Glasgow - - and this is from Page
26 of his supplied records, the discharge summary and a physical
examination, so the examination when he came in.  He had left
eyebrow laceration, bilateral breath sound, soft abdomen, non-
tender and non-distended.  The patient had a left wrist open
fracture, burns and abrasions.

     And patient had a left wrist open fracture, burns and abrasions. 
And the patient had a GCS or Glasgow Coma Scale of 12, scored
one, five and six.  And a normal Glasgow Coma Scale, I believe, is
15.  So we had some impairment of mental function. (CX #2, x4, p.
44-45).

In describing the Glasgow Coma Scale, Dr. Wood testified:

     The Glasgow Coma Scale goes over several different areas. 
And I have to - - I usually use a card on my own to figure it out. 
So I don’t have the card with me.  I’ll be glad to provide you with
the card that has that in it.  But it’s a way of determining severity of
brain injury.

     You’re basically looking at how the patient responds, and can
they respond. 

     Well, it involves questions, can they respond to verbal stimuli. 
It involves function, physical function even down to simple things,
just breathing.  So it includes multiple things.  It’s a way of
determining, giving a - - from a neurosurgical or trauma standpoint,
giving an idea of the severity of a brain injury and also, giving an
idea of the potential for outcome of that.  (CX #2, x4, p.45-46).

Regarding the evaluator of the claimant’s GCS, Dr. Wood’s testimony reflects:

     No, this was done by the general surgeons who do this all the



34

times.  My residents don’t do this.  I tried to have them do it for a
while, but they weren’t interested in doing that.  But it is relatively
good for determining whether a patient is safe to have surgery from
a brain injury standpoint.  It’s also pretty good for determining a
general outcome, and how long they’re going to be really, really
sick. (CX #2, x4, p. 46). 

Dr. Wood’s testimony reflects that the GCS evaluation was performed upon the claimant’s initial

evaluation.  Dr. Wood testified that the claimant arrived at The Med at 12:15 a.m. on July 7,

2007.

Dr. Wood confirmed that his involvement in the treating the claimant was primarily the left

extremity form the fingers up to the shoulder area.  Dr. Wood testified that he did not do anything

from the shoulder or the elbow other than the August 13, 2007, manipulation.  In explaining the

purpose of the manipulation, Dr. Wood testified:

     A manipulation is basically moving the arm through a range of
motion, without opening it, to break up adhesions. (CX #2, x4, p.
48).

Dr. Wood addressed the passive manipulation that was performed on the claimant following the

flap detachment surgery of August 13, 2007:

     Well, the patient’s arm had been held down to his side for three
weeks.  And that will give anybody a stiff arm.  So it’s basically to
get things moving, so they can do it on their own. (CX #2, x4, p.
49).

As to the claimant’s ability to move his shoulder, elbow or arm prior to the point of the flab

surgery, Dr. Wood testified:

     I don’t believe that we’ve been able to really get a good idea of
his arm motion, because he had so much pain in his forearm that an
adequate determination of what he could and couldn’t do in his
shoulder was really not possible. (CX #2, x4, p. 49-50).
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Dr. Wood testified that during his treatment of the claimant everything was focused on his left

arm – from the elbow down –  to make sure the was capable of withing surgery.

Dr. Wood confirmed that any evaluation or impairment rating that he provided would be

based on objective findings.  In explaining his methodology of determining an impairment rating

Dr. Wood testified:

     He is - - I’m not even sure where this occurred.  Unfortunately,
there’s been some changes in the disability laws.  In Tennessee, we
have to use the Sixth Edition, which is extremely complex.  In
Arkansas, I think we’re either at the Third or Fourth - - which is
much simpler.  And it depends on where this occurred.  I had a
patient that lived in Arkansas, but had an injury in Tennessee, so we
had to use Tennessee, and so I’m basically assuming this occurred
in Arkansas.  Therefore, we would probably use the Forth Edition;
but it will include the whole extremity from the shoulder down,
because all affected at this point by the injury and the hand.

     And will probably also involve a little bit of hip, since we had to
take skin and soft tissue from the hip involving immobilization of
that area also. (CX #2, x4, p. 52-53).

Dr. Wood noted that he does not perform a functional capacity evaluation, but let the physical

therapist do them.  

Dr. Wood further testified that in his practice he has treated other individuals with injuries

similar to those of the claimant.  Regarding whether the afore patients have been able to return to

the workforce, Dr. Wood testified:

     That depends on what their education level is, and what their
original job was. (CX #2, x4, p. 53).

Dr. Wood opined that it “seems unlikely” that the claimant, who was a truck driver, would be able

to go back to work either with or without some modification driving trucks, explaining:

     I’m anticipating he has significant loss of function of the left
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upper extremity, such that he would have to grasp the wheel with
one hand, which driving a large truck could become a dangerous
circumstance. (CX #2, x4, p. 54).

The medical in the record reflects that the claimant last received medical treatment in Arkansas in

connection with his injuries growing out of the July 6, 2007, work-related accident on or about

September 6, 2007.  The afore treatment was had under the care of Dr. Wood, at Campbell

Clinic.

The testimony of Dr. Raimantas Drublionis, a Ohio physician whose practice consists of

internal medicine and family care, was obtained by deposition on November 5, 2008. (CX #2, x3).

Dr. Drublionis is board certified in internal medicine.  Dr. Drublionis explained how he came to

provide medical treatment for the claimant:

     Yes.  And basically I can tell when was the first time he came
here.  Let me see.  Basically, the first he came was on October 1st of
2007.  He came for what we call the Ohio Department of Health,
and a physical examination for - - for State Insurance.

     Yes, for medicaid.  The have special papers for evaluating his
eligibility for the state medicaid program.  So that was October 1st

of 2007.

     Yes.  I did an exam, but basically it was an examination that was
more related to his ability to work at that point.  And I made
recommendation for the medicaid program, and also a
recommendation that he was not able to work at that point. (CX
#2, x3, p. 6).

Dr. Drublionis elaborated on his findings growing out of the claimant’s October 1, 2007,

examination:

     The date when I first saw him with the multiple trauma complex
open wound left forearm dorsal loss extensive musculature - - that
was the first, first time.
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*           *          *

     This was the first.  And the date was 10/1/07.  Those are the
first ones.  And basically his ability to work, I think, I explained in
that evaluation, basically they have a list of basic medical functions
affected.  Pushing/pulling, reaching, handling, repetitive, so
basically here you can see that those are extremely limited certain
functions.  And - -

 
     I think that he was not able to lift or carry, and basically that
was the initial evaluation, and he describes his functional status at
that point. (CX #2, x3, p. 7-8).

Regarding the limitation on bending reflected in his evaluation report of the claimant, Dr.

Drublionis explained:

     On bending, so I just meant he could bend his hand by his
elbow, but not by his wrist. (CX #2, x3, p. 9).

Dr. Drublionis concedes that included in the bending limitation was the claimant’s movement at

his waist since he complained of hip as well.  Dr. Drublionis also addressed the claimant’s vision

difficulty:

     On seeing, I believe that he mentioned that he had a type of
blurry vision.  I think he saw ophthalmologist after that. (CX #2,
x3, p. 10).

Dr. Drublionis offered regarding his October 1, 2007, evaluation of the claimant:

     Yes.  So I did full physical that day with him, and basically he
brought all those medical reports.  I had to review from his surgery,
what they did, and basically he showed me the same exhibits of that
injury of his hand. 

*          *          *

     I definitely stated unemployable, because of his injury and him
being left-handed, so to my belief, yeah, he was unemployable at
that point.  And about how long it would last, of course, it’s
difficult to specify what the progress is, but usually when you write
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with that type of injury, it’s the longest time on that forearm. 

     It’s an interesting thing just to see what progress he makes in 12
months, in one year. (CX #2, x3, p. 11-12).

Dr. Drublionis described the injuries sustained by the claimant as well as the problems he found on

October 1, 2007, regarding same:

     Yeah.  Because of the multiple trauma and complex open
wound, left forearm in dorsal area, loss of extensor musculature and
open fracture, of radius and ulna with shortening the contusion of
the lateral antebrachial cutaneus nerve.  So basically you can see 
it’s not just a simple skin tissue damage, but nerve damage as well. 
Basically, it’s extensive damage to the bone, nerve, vessels and the
soft tissue [of his left arm].  (CX #2, x3, p. 13).

Dr. Drublionis explained that he did not prescribe medicine or treatment because the October 1,

2007, visit was just a basic medical examination with evaluating and giving the recommendation. 

Dr. Drublionis testified that he believes that at the time that the claimant was on pain medicine,

Lortam and Ultram, which was mostly likely given to him by his prior physician.  Regarding

additional studies or treatment with respect to the claimant, Dr. Drublionis relayed:

     My opinion is that he needed basically to see a hand surgeon or
hand specialist just for further evaluation and possible surgical
intervention for that.  (CX #2, x3, p. 14).

Dr. Drublionis referred the claimant to Dr. Jason Ganz, a hand specialist, following an October

30, 2007, visit.  Regarding the afore, Dr. Drublionis testified:

     Yes, Cleveland.  And he’s basically a plastic surgeon at
University Hospital of Case Medical Center.  And I got his actual
consultation report here.  I can see on November 14th of ‘07. 

     Basically here he states that after reviewing Mr. Gaskins’s
extensive medical records and examining him in person, it is
apparent he had a devastating injury to his left upper extremity, but
managed to maintain the majority of his hand’s innervation and
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muscle function, the exception being his extensor compartment.  It
is apparent that by his old operative notes that the majority of his
extensor muscles of his wrist and fingers were debriged, and he has
no intact tendon. (CX #2, x3, p.15).

Dr. Drublionis noted the surgical recommendation of Dr. Ganz regarding the claimant:

     Yes, he did.  Here is his citation.  I think he would eventually be
amenable to tendon transfer surgery to restore his active wrist
extension and MCP extension and avoid flexion contractures. 

     Basically, he noted that unfortunately he is extremely stiff right
now and would not be a good candidate for the tendon transfer
surgery.  My recommendation is that he continue with aggressive
physical therapy and follow up with my office, basically, in three to
four weeks. (CX 2, x3, p. 15-16).

The above recommendations were made by Dr. Ganz on November 14, 2007, at the time of the

claimant’s initial visit to same.  

In addition to the October 1, 2007, evaluation of the claimant, Dr. Drublionis also saw him

on October 30, 2007.  Regarding the purpose of the October 30, 2007, visit, Dr. Drublionis

testified:

     Basically, he was not feeling good and not able to use his left
hand.  Also, he was depressed.  I basically diagnosed him with post
traumatic stress disorder after event accident, started him on
antidepressants.  Also, I referred him to physical therapy and
occupational therapy to start working with his hand. 

     In my note there it’s mentioned that I referred to Geneva here
where they have a physical therapy and occupational therapy
department. (CX #2, x3, p. 16-17).

The claimant was next seen by Dr. Drublionis on November 27, 2007.  The office note regarding

the November 27, 2007, visit reflects:

     It was just I mentioned about his left eye cataract.  I referred
him to an ophthalomogist for an evaluation.  Otherwise, it’s just
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some medical problems.  And one more thing.  I think he came with
difficulty sleeping. (CX #2, x3, p. 18).

The claimant was referred to Dr. Drought, a local ophthalmologist.  Dr. Drublionis offered that

the sleep difficulty would be affected by the accident, anxiety and posttraumatic stress disorder. 

Nevertheless the claimant was prescribed Ambien CR by Dr. Drublionis.  The claimant was next

seen by Dr. Drublionis on January 31, 2008.  Dr. Drublionis’ testimony reflects that the claimant’s

condition was basically the same, he did offer regarding the visit:

     Nothing really new, just his depression posttraumatic stress
disorder.  I believe it got better, and, basically, it seems I took him
off antidepressants.  (CX #2, x3, p. 19). 

As to whether the claimant was still having problems sleeping at the time of the January 31, 2008,
visit, Dr Drublionis testified:

     He had, but less than before.  It seems that, it still looks like I
wrote him for Ambien, but I made a comment that he’s minimally
using this medication, so I believe not that often like it was at the
beginning. 
(CX #2, x3, p. 20).

The claimant was again seen by Dr. Drublionis on March 25, 2008.  During the afore visit,

Dr. Drublionis testified:

     Yeah.  Basically he reported about that memory difficulties and
those headaches, intermittent balance problems.  Basically, he
mentioned that it started happening after that accident. 
(CX #2, x3, p. 20). 

Dr. Drublionis ordered an MRI of the brain to further investigate the complaints registered by the

claimant at the time of the March 25, 2008, visit:

     Yeah.  There is a record, “Patient is written for brain MRI.”  I
just wanted to look anatomically if there was anything.  
(CX #2, x3, p. 21-22).
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Dr. Drublionis testified that his records do not reflect the presence of the result of the brain MRI.  

The clamant was next seen by Dr. Drublionis on August 8, 2008, to do the Ohio

Department of Job and Family Services report.  The August 8, 2008, report reflected findings

similar to that previously performed.  As to whether there had been any improvement in the

claimant’s upper extremity between the October 1, 2007, evaluation and the August 8, 2008,

evaluation, Dr. Drublionis’ testimony reflects:

     Not too much, according to my evaluation, because I have to
see my previous one, but I think it was about still extremely limited
in the pushing function, reaching and handling. (CX #2, x3, p. 23). 

Dr. Drublionis testified regarding the findings in the August 8, 2008, evaluation. (CX #2, x3, p.

24-25).

Dr. Drublionis testified that the claimant was last seen by him on October 31, 2008.  In

describing the minimal improvement in the claimant left hand and arm since the August 8, 2008,

evaluation, Dr. Drublionis noted that he was able to put his fingers together which he had not

been able to do before.  Dr. Drublionis testified that the claimant was not able to make a fist.  

The testimony of Dr. Drublionis reflects that since referring the claimant to Dr. Ganz, he

has referred him to another surgeon:

      I referred him to Dr. Hergenroeder, because he wanted
somebody local her around just to see if they can help him.

     Yeah.  He’s an orthopedic surgeon.  On September 23rd of ‘08,
it looks like I referred him to Dr. Hergenroeder for evaluation. 
(CX #2, x3, p. 26).

Dr. Drublionis did not have a copy of Dr. Hergenroeder’s evaluation report in his records,

however was provided a copy and opportunity to review it during the deposition.  Regarding the
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afore report, Dr. Drublionis testified:

     Basically, he states that he thinks that there is not much that can
be done for his hand.  The patient might get a few more degrees of
motion, but there is so much contracture and scarring of extensor
tendons, that there is going to return the function of that hand. 

     Basically, it seems like he gave him a note for physical therapy. 
     (CX #2, x3, p. 27).

Dr. Drublionis testified that Dr. Hergenroeder recommended that the claimant continued to treat

his left hand with occupational therapy.  As to whether Dr. Hergenroeder was of the opinion that

the claimant’s hand would get much better with occupational therapy, Dr. Drublionis testified:

     It’s difficult to say.  I think you have to discuss with him in more
detail, but my understanding, he writes, “I don’t think there is much
that can be done for his hand.  He might get a few more degrees of
motion, but there is os much contracture and scarring of the
extensor tendons that there is no operation that is going to return
the function of that hand”; so it seems that he thinks a few more
degrees of motion you can get with continued physical therapy.
(CX #2, x3, p. 27-28).

As far as recommendations by Dr. Hergenroeder regarding the claimant’s left elbow and left

shoulder, Dr. Drublionis testified:

     That the patient needs to work on the elbow and even the
shoulder at the present time to maximize their function.  He has 90
percent reflexion available, and that can be made a complete gain. 
Elbow x-ray was normal, as was the shoulder x-ray. (CX #2, x3, p.
28).

Dr. Drublionis testified that Dr. Hergenroeder is general orthopedics, and that the claimant should

be referred for a second opinion by a physician who specializes in hand surgery, such as Dr. Ganz. 

Regarding further treatment measures for the claimant left hand and arm, Dr. Drublionis testified:

     I think just to continue the occupational therapy, just to achieve
the most he can, and then to see a hand surgeon. (CX #2, x3, p.



43

29).  

During the August 8, 2008, evaluation, Dr. Drublionis found that the claimant was

unemployable for the duration of 12 months or more.  During his November 5, 2008, deposition

the afore remained his opinion.  Dr. Drublionis added, regarding the afore:

     Yes.  And basically I sent him to a Workers’ Compensation
physician just to evaluate him for that.  That’s Dr. Dobo Sherretts. 
I think he does those.

     For disability rating.  (CX #2, x3, p. 30).

Dr. Drublionis’ testimony reflects that he was aware that the claimant was undergoing

occupational therapy at the Ashtabula County Medical Center:

     Yes.  Because during one of his visits, he just asked me if he can
get something closer to his home, and I told him - -

     Yeah.  Because initially I referred him her in Geneva, and then at
some point he came, and he told me it would be more convenient
for him to have it closer to where he lives.  And I think I looked at
those occupational care centers in Ashtabula - - or, actually, he
brought me one which he would prefer to go to, and I told him no
problem. 
(CX #2, x3, p. 30-31). 

During cross examination, Dr. Drublionis testified that he did not refer the claimant to an

orthopedic physician to determined if he was employable, explaining:

     Basically, the physical findings were really obvious that he was
not able to use his arm. (CX #2, x3, ,p. 35-36).

Regarding his assessment of the claimant’s employability, Dr. Drublionis testified:

     At that point I mean that, yes, he was unemployable until he gets
through treatments and maybe get some kind of training in some
different field. (CX #2, x3, p. 36).       

The testimony of Dr. Jason Ganz was obtained by the parties via deposition on October



44

21, 2008. (CX #2, x2).  Dr. Ganz’s specialty is hand surgery and not reconstructive surgery.  Dr.

Ganz testified regarding the manner in which the claimant came under his care and treatment:

     He was referred to me most directly by, I assume, his primary
care doctor, Dr. Drublionis, to resume his case, which was initiated
at Tennessee after his injury. I first saw him on November 14, 2007.

     The purpose of the referral was for me to continue the treatment
of his left hand injury, which he sustained in July of 2007.  The
initial injury was treated and the first date of his reconstruction
began in Tennessee.  He then moved to Cleveland for personal
reasons, and I was consulted to resume his care at that point.  (CX
#2, x2, p 5).

Dr. Ganz testified that he did not review the claimant’s medical records prior to the November 14,

2007, but rather the claimant bought the records with him to the appointment.  As such, the

records were reviewed by Dr. Ganz during and after the initial visit. 

Dr. Ganz testified regarding his findings upon reviewing the medical records and

examining the claimant:

     My findings in looking at him was that he had a groin flap,
which was applied to the dorsal of his right arm and wrist.  The
groin flap appears to have healed well, though somewhat bulky. 
The most notable finding I had was that he had severe stiffness of
his MPC and PIP joints on his left hand. (CX #2, x2, p. 6). 

Dr. Ganz discussed the purpose of the groin flap:

     A groin flap is when you have tissue missing generally from any
part of the body, but most commonly the hand or arm.  You raise
some tissue from the groin area or lower abdomen leaving an
attachment at one point to the lower abdomen or groin and then
attach the end of the tissue to the wound on the hand that had been
left in place anywhere from a minimum of about three weeks, at
which point the flap of tissue will have built up a blood supply from
the recipient wound bed sufficient enough to separate and detach it
from the abdomen and still have the tissue live.  And then the
purpose is to generally cover tissue which would not ordinarily be
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able to be covered by any other simple means such as a skin graft or
direct wound closure. (CX #2, x2, p. 7).

Dr. Ganz elaborated on the bulky appearance of the groin flap and the stiffness of the joints:

     It means, it didn’t have the normal flat contour of the arm, the
way it stood up from the arm probably about three or four
centimeters.

     The MCP is the metacarpal phalangeal joint.  The PIP joint is
the proximal interphalangeal joint.  So basically it’s the first joint at
the base of each finger; and the first knuckle on the finger are the
joints that were affected, and they were essentially stiff in full
extension, so the fingers and the hand were essentially straight. (CX
#2, x2, p. 8).

As to whether there was any surgical intervention that would help the claimant at the time of the

November 14, 2007, initial visit, Dr. Ganz’s testimony reflects:

     Yes; but at that time, no.  I think given the degree of his
stiffness, and my understanding that he had lost all of the extension
tendons of his hand in the injury, meaning the tendon that normally
straighten the knuckles were gone, there was no surgical
intervention indicated at that time, though, ideally he would have
surgical intervention down the road.
     The thing that was holding me back on operating was the degree
of stiffness. the operation I would have preferred to have done
would have been a tendon transfer, meaning essentially take a
tendon that isn’t needed somewhere else in the body and used that
to do that, though, you need to have a full passive motion of the
joint, meaning that I should be able to move the joint freely in all
directions, the joints involved

     The patient wouldn’t be able to because he’s missing the
tendons that would ordinarily move those joints in one direction,
but I would need to be able to passively move those joints myself in
order for the tendon transfer to work.  At the time that I saw him,
he was too stiff to perform the tendon transfer. (CX #2, x2, p. 9-
10). 

Dr. Ganz testified that he recommended occupational therapy with the intent of improving the



46

passive range of motion with hope of performing a tendon transfer.  Regarding the claimant’s

attendance of the physical therapy or occupational therapy, Dr. Ganz offered:

     I know that I received several reports from the occupational
therapist.  I receive one report from December 21st, I believe, which
was the initial visit and evaluation.  I then received one other report
after that, which was his fifth visit to the therapist.  Then I received
his discharge note from the therapist, which was dated May of
2008.  Those are the reports I had seen. (CX #2, x2, p. 11).

Dr. Ganz testified following his initial evaluation of the claimant on November 14, 2007,

he saw him one more time, a month later, on December 12, 2007.  In defining the “aggressive”

physical therapy as recommended in the claimant’s case, Dr. Ganz testified:

     Aggressive to me would mean that I had no restrictions on the
physical therapist.  If there was a tendon repair I was worried about
damaging or something that could potentially be harmed by doing
therapy, I would normally put restrictions on the therapist. 
Aggressive physical therapy means to me that there are no
restrictions, that they can do whatever they want with the hope of
obtaining as much range of motion as possible. (CX #2, x2, p. 12). 

Dr. Ganz reported that during the tendon transfer surgery he would debulk the groin flap at that

time.  In explaining the mechanics of debulking the groin flap Dr. Ganz’s testimony reflects:

     Technically, you lift up one edge of the flap and remove some
fat from underneath just to provide a more normal contour so you
can fit in clothes better.  That’s more of a cosmetic issue than a
functional. 
(CX #2, x2, p. 13). 

Dr. Ganz testified regarding the expected results of the claimant having undergone a tendon

transfer surgery:  

     No, I wouldn’t expect hin to have normal hand use regaining
100 percent of his original motion and grip strength, but
somewhere close to it.  If I had to guess, I would say somewhere
around 80 percent of his range of motion and strength. 
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*         *          *

     He would be able to move his fingers individually.  The extensor
digitorum connunis tendon is only responsible for straightening the
metacarpal phalangeal joint.  The remaining joints are moved by
smaller muscles within the substance of the hand, which is still
there; so I would expect him to have individual finger motion, but
not to the extent that he had before the injury. (CX #2, x2, p. 14).

Regarding the impact of the physical therapy in helping a patient regain that movement, Dr. Ganz

testified:

     It depends on a lot of factors, with youth probably being the
most important one; but generally physical therapy and
occupational therapy specifically is generally successful in
improving range of motion, again, maybe not 100 percent of the
original state, but enough where he would benefit from the surgery
at that point. (CX #2, x2, p. 15).

The testimony of Dr. Ganz reflects, regarding the claimant’s December 12, 2007, visit:

     By his report, he had begun physical therapy; however, his first
visit to the therapist, according to my notes, was about a week
later.  My finding was that his range of motion was essentially
unchanged at that point. (CX #2, x2, p. 15).

Dr. Ganz’s recommendations regarding the claimant’s treatment remained the same as those from

the November 14, 2007, prior visit.  Dr. Ganz did not see the claimant following the December

12, 2007, visit.  Dr. Ganz offered, however:

     I have gotten reports from his physical therapist, most recently
from May of 2008. (CX #2, x2, p. 16).

Dr. Ganz’s testimony reflects, regarding the reports he received from the physical therapist
regarding the claimant:

     So I have one report that actually dates December 4th, which
looks like it was an initial evaluation note.  It doesn’t have any
header, and it’s not from the same benefits from the University
Hospital Service that I had sent him to, so I’m not sure where this
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originated.  I can’t read the person’s signature who wrote the note. 
It looks like it’s a physical therapist, not an occupational therapist. 

*          *          *

     He had been somewhere, yeah.  It looks like it was with a
physical therapist, not an occupational therapist.  They made very
brief mention of his hand motion.  The spoke mostly of his shoulder
and elbow, which I was not treating, but they did mention his hand
motion.
     At that point he had approximately 15 degrees of supination; so
turning the hand palm up, he could do 15 degrees.  He could
pronate the hand fully to that 90 degrees, which means turn the
hand palm down. (CX #2, x2, p. 17-18).

Dr. Ganz noted that the claimant’s first evaluation with University Hospital Services was on

December 20, 2007.  Dr. Ganz discussed the finding of the physical therapist subsequent to the

December 20, 2007, visit of the claimant. (CX #2,x2, p. 19-20).  The testimony of Dr. Ganz

reflect:

     And the final note I have from the therapist was on May 15th of
2008, and this is merely communication to my office saying they
were terminating their treatment and which of their goals had been
achieved.   They state they had achieved their goals in active range
of motion and passive range of motion of the left wrist, hand and
forearm.  They state that his range of motion fluctuates and that
he’s performing home exercise protocol and splinting of the hand as
needed.  They state that he’s achieved the ability to perform
activities of daily living.  As far as his grip strength and pinch
strength and actual measurements of his range of motion, they state
they were unable to evaluate because he had not shown for his last
few appointment. 

*        *          *
     As far as their note, they said he’s achieved the goal of
performing activities of daily living.  And that is the best I can go
by, because I haven’t seen him for a year ago December. (CX #2,
x2, p. 20-21).

During cross-examination Dr. Ganz discussed the protocol or the usual plan if he orders
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therapy for someone.  Regarding the claimant, Dr. Ganz testified:

     An appointment is made upon leaving the office for a follow-up
visit.  And I’m looking at my notes.  I had asked him to follow up
in six weeks, the goal being to see how he does in physical therapy,
see how much progress he’s made.  If he is making progress, even
if he’s slow, we’ll continue the therapy until he plateaus with
physical therapy, meaning he’s made progress and then the progress
levels off at some point.  If that point is an acceptable range of
motion for me to go ahead and perform the tendon transfer surgery,
then I would go ahead and do the tendon transfer surgery.  If it
seems he has plateaued but made very little improvement, then
there are other surgical options to help try to improve the range of
motion, but they are not as effective or rewarding as achieving
those goals through physical therapy. (CX #2, x2, p. 24).

The six week follow-up appointment from the December 12, 2007, visit would have placed the

claimant’s return visit to Dr. Ganz at mid-February 2008.   Regarding the claimant’s last visit to

occupational therapy as prescribed by Dr. Ganz, the testimony reflects:

     Well, that was the last date on the discharge notes, but on that
note it said that he had no-showed of his prior visit, so I don’t
know what his last actual visit was.  The date of his discharge was
May 15th.

*           *          *

     The last not I have from this fifth visit was on January 8th.  To
my knowledge, that could have been his last visit.  I don’t know
what happened between then and his discharge. (CX #2, x2, p. 25-
26).

Dr. Ganz distinguished physical therapy from occupational therapy:

     Occupational therapy applies primarily - - it’s essentially
physical therapy of the upper extremity concentrating on using the
extremity for work and for self-care; so it’s very simplified physical
therapy to the upper extremity. (CX #2,x2,p. 29).

As noted above, the parties obtained the deposition of Dr. Wood on November 19, 2008.
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(CX #2. x3).  The claimant was again seen by Dr. Wood on November 26, 2008.  After reciting a

history of the claimant’s injuries, and treatment received in connection with same, as well as the

results of the November 26, 2008, physical examination, the office note of the afore visit

concludes:

PLAN: The patient might be helped with an MP release although he
does not have good extensors.  He may not be able to do much
with this.  Possibly a PIP manipulation would help.  All said, there
isn’t an awful lot that could be done.  Possibly defatting the flap
would also help.  He does have some wrist extension and flexion,
mostly from brachial radialis as best I can see.  The patient may
need additional surgeries in the future if he desires it although the
success of the surgery will probably not significantly change his
overall impairment.  I certainly believe he’s reached maximum
medical improvement as of this day, November 26th, 2008.  His
ability to use the hand is severely limited.  He cannot grasp
although he has good feeling.  It is short and deformed.  I’ll see him
on an as needed basis depending on the plan with regard to his
overall Workmen’s Compensation status.   .   .   

FINAL IMPAIRMENT: I spent a considerable amount of time
calculating this by the AMA Guides, Forth Edition, which was
required by Arkansas law.  In the shoulder, he has a 7% impairment
of the upper extremity, the elbow a 3% impairment and the wrist a
14% impairment, and the hand a 46% impairment.  When
combined, using the combined scales, these come to 55% of the
upper extremity.  In using the conversion scale, it is 33% to the
whole body.  That is, patient has sustained 55% impairment of the
left upper extremity and 33% impairment of the body as a result of
his injuries. (CX #3, p. 3).

The medical in the record reflects that the claimant was seen by Dr. Charles D. Varela at

Ozark Orthopaedic and Hand Surgery Center in Mountain View, Arkansas on December 5, 2011,

in connection with his compensable injuries. (CX #4).  The claimant was again seen by Dr. Varela

on January 14, 2012, during which time his condition was unchanged.  Dr. Varela recommended

the claimant return to his original treating physician, Dr. Wood in Memphis. (CX #4, p. 2). 
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The medical in the record reflects that the claimant was again seen by Dr. Wood on

February 22, 2012.  Dr. Wood conducted a physical examination of the claimant and provided

recommendations and treatment options, to include an EMG and evaluation by Dr. Calandruccio.

(CX #3).  The record reflects that the claimant was seen by Dr. James H. Calandruccio on May

30, 2012.  The chart note regarding the afore visit reflects, in pertinent part:

TREATMENT RECOMMENDATION: Treatment
recommendation would be staged procedure of his first extensor
phase with MP joint capsulectomies index through small, possible
PIP joint capsulectomies with temporary pinning of the PIP joints. 
This would be followed by intensive physical therapy to maintain
the passive MP joint and PIP joint flexion and to assess whether
there is extrinsic flexor pull-through. 

Should there be reasonable flexor pull-through, then a second stage
extensor tendon transfer (flexor carpi radialis) to combine index
through small common extensor tendons followed by probable
subllmis ring finger to FPL.  Going through any of those
procedures, as well his osteophytes could be removed from his
radius and ulna, as well as maniulation to try to achieve more
supination. (R1X1, p. 10-11).

 As discussed above, the claimant underwent an Initial Vocation Rehabilitation

Assessment on June 11, 2012, by Ms. Heather Taylor, a vocational rehabilitation consultant, with

Systemedic Corp., which resulted in a June 12, 2012, report. (CX #6).  Ms. Taylor was

questioned extensive regarding the afore report, which in included in the record. 

After a thorough consideration of all of the evidence in this record, to include the

testimony of the witnesses, review of the medical reports and other documentary evidence,

application of the appropriate statutory provisions and applicable case law, I make the following:

FINDINGS

1. The Arkansas Workers’ Compensation Commission has jurisdiction of this claim.
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2. On July 6, 2007, the employment relationship existed when he claimant sustained 

compensable injuries, and during with time the claimant earned wages sufficient to entitle him to

the maximum applicable workers’ compensation benefits of $504.00/$378.00, for total/permanent

partial disability

3. The claimant reached the end of his healing period on November 26, 2008, with a 

residual anatomical impairment of 33% to the body as a whole. 

4. When the claimant’s age, education, work experience, permanent restrictions and

physical limitation, and other matters reasonably expected to affect his future earning capacity are

considered, the evidence preponderates that the claimant has been rendered permanently and

totally disabled within the purview of the Arkansas Workers’ Compensation Act, as a result of the

July 6, 2007, compensable injury.  

5. Respondents #1 shall pay all reasonable hospital and medical expenses arising out

of the claimant’s July 6, 2007, compensable injuries.   

6. Respondents #1 have controverted this claim in its entirety.

CONCLUSIONS

The compensability of the claimant’s July 6, 2007, work-related accident is not disputed.  

At issue before the Commission is the point in time the claimant reached the ended of his healing

period, which is inclusive of entitlement to temporary total disability, and whether the claimant

has been rendered permanently and totally disabled.  The contentions of the parties with respect to

the afore issues are as set forth in their respective pre-hearing filings, which were incorporated in

the Pre-hearing Order.

The present claim is one governed by the provisions of Act 796 of 1993, in that the



53

claimant asserts entitlement to workers’ compensation benefits as a result of injuries having been

sustained subsequent to the effective date of the afore provisions. 

Healing Period/Temporary Total Disability

The evidence preponderates that the primary and most severe injuries growing out the

claimant’s July 6, 2007, work-related accident were to the left side of his body, to include his left

hand, forearm, elbow and eye, all of which are scheduled injuries.  Ark. Code Ann. §11-9-521. 

An employee who sustains a scheduled injury is entitled to compensation for temporary

total disability during the healing period or until the employee returns to work, whichever occurs

first.  Wheeler Construction Co. v. Armstrong, 73 Ark. App. 146, 41 S.W.3rd 822 (2001).  The

“healing period” is defined as that period for healing of an injury resulting from an accident. Ark.

Code Ann. §11-9-102 (12).  The healing period continues until the claimant is as far restored as

the permanent nature of his injury will permit.  Once the underlying condition causing the

disability stabilizes, and no further treatment will improve the injury, the healing period has ended.

Carroll General Hospital v. Green, 54 Ark. App. 102, 923 S.W.2d 878 (1996). 

Respondents #1 maintain that the claimant reached the end of his healing period on May

15, 2008, based on the testimony of Dr. Ganz. The evidence discloses that claimant was last seen

by Dr. Ganz on December 12, 2007; however, it further reflects that he returned to Dr. Drublionis

in January 2008, and was referred to physical and occupational therapy to a facility closer to his

residence. Dr. Ganz did not opine that the claimant had reached the end of his healing period.

There is credible evidence that the claimant was obtaining physical therapy and occupational

therapy by another provider before the May 15, 2008, final therapist note discharging him from

the facility that he had been referred by Dr. Ganz.  
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Without equivocation, Dr. Wood on November 26, 2008, following his

evaluation/examination of the claimant, opined that the claimant had reached the end of his

healing period as of that date.  The evidence preponderates that the claimant reached the end of

his healing period from the July 6, 2007, work-related injuries, on November 26, 2008.  The

claimant did not return to work following the July 6, 2007, compensable scheduled injuries during

his healing period.  Accordingly, the claimant is entitled to the payment of temporary total

disability benefits commencing July 7, 2007, and continuing until November 26, 2008. 

Respondents #1 controverted this claim in its entirety. 

Permanent Physical Impairment

It is undisputed that the most severe injuries growing out of the claimant’s July 6, 2007,

compensable accident were sustained to his left hand, wrist and forearm, all scheduled injuries

pursuant to Ark. Code Ann. §11-9-521.  The evidence reflects that in providing reasonably

necessary medical treatment in connection with the compensable injuries the claimant’s left hip

and left shoulder were impacted such that they resulted in residual symptoms of stiffness and pain. 

Indeed, the groin flab, which entailed sewing the claimant’s left forearm to the left hip area and

immobilizing the shoulder for up to three (3) weeks, resulted in residual symptoms in the

claimant’s left shoulder and left hip areas.  The residual complaints in the claimant’s hip and

shoulder areas are no less compensable than in previous treatment efforts where bone was

harvested from the hip in order to perform spinal fusion in connection with a compensable injury

suffered by an employee.  During his deposition, Dr. Wood testified regarding the role that the

claimant’s left shoulder and hip would have in generating an impairment rating.  While the

claimant’s left shoulder and left hip areas may not have been directly impacted at the time of  the
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July 6, 2007, accident, they were indirectly impacted during the course of providing  reasonably

necessary medical treatment in connection with the claimant’s compensable injuries.  

In addition to testifying regarding the body parts what would be included in assessing the

claimant’s anatomical impairment during the November 19, 2008, deposition, Dr. Wood

performed a physical examination of the claimant on November 26, 2008.  The afore physical

examination reflects:

PHYSICAL EXAMINATION: On physical examination all of his
wounds have healed.  He does have groin flap which has been
detached and is on the dorsum of his hand.  It has not been
defatted.   He had feeling in all of his fingers.  The patient is a well-
developed, well-nourished male.  He has a deformity of the left arm. 
He has the flap on the dorsum of his hand.  The shoulder motion is
flexion 140 degrees, extension 65 degrees, abduction 80 degrees,
adduction 32 degrees, external rotation 30 degrees and internal
rotation 6 degrees, and this is both active and passive.  Elbow
motion is 90 degrees of flexion.  He has full extension.  He
supinates 5 degrees and pronates 75 degrees, and this is also both
active and passive.  Wrist motion, he hold his wrist with radial
deviation.  His flextion is from 12 to 38 degrees.  His ulnar
deviation is -15 to radial deviation of 28 degrees, all active and
passive.  In the thumb he holds his thumb IP hyperextended at 50
degrees, and it does not move although he has pull through there. 
Him MP shows -5 degrees of extension and 20 degrees of flexion. 
He is able to oppose over to the middle finger.  His web opens only
about 30 degrees, so he has some web contracture there.  Index
finger motion is 5 to 48 degrees, PIP 0 to 25 degrees, and DIP 25
to 35 degrees.  Middle finger MP is 10 to 50 degrees, PIP 0
degrees, fixed , and DIP 40 to 50 degrees.  Ring finger MP is 0 to
15 degrees, PIP 0 to 42 degrees, and DIP 10 to 20 degrees.  Little
finger MP is 0 to 15 degrees, PIP 5 to 30 degrees, and DIP 15 to
35 degrees.  He had 5 mm 2-point discrimination throughout his
hand in the median and ulnar distribution.  He has good ulnar motor
to the first dorsal interosseous.  He has thumb opponens present,
and he has good pull through in all fingers, both sublimis and
profundus. (CX #3, p. 1-2).

Accordingly, when, in his final impairment, Dr. Wood recites the use of the AMA Guides, Fourth
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Edition, and the conversion scale, resulting in 33% to the whole body with respect to the

claimant’s anatomical impairment from the July 6, 2007, compensable injuries, the evidence

preponderates that the same is appropriate. Averrett Express, Inc. v. Gilley, 104 Ark App. 16,

289 S.W.3d 118, (2008).  The AMA Guides, 4th Edition, supports the rating provided by Dr.

Wood and respondents #1 have failed to present evidence to the contrary.  

Permanent Total Disability 

The evidence in the record preponderates that the claimant has been rendered permanently

and totally disabled within the purview of the Arkansas Workers’ Compensation Act as a result of

the injuries sustained in the July 6, 2007, compensable accident.  Ark. Code Ann. §11-9-519

(e)(1), provides that permanent total disability means the inability, because of compensable injury

or occupational disease, to earn any meaningful wages in the same or other employment.  The

burden of proof is on the employee to prove inability to earn any meaningful wages in the same or

other employment.  Ark. Code Ann. §11-9-519 (e) (2).

The claimant was forty-three years of age at the time of this hearing, with a date of birth

of March 18, 1969.  The claimant has an 11th grade education.  The only additional training that

the claimant has completed, since dropping out of school during his senior year, was obtaining his

CDL.  The claimant work-history is sparse having only worked as a cook at McDonalds’ as a

teenager, and as a truck driver.  The evidence preponderates that the claimant is not physically

capable of returning to either of former areas of work due to permanent residuals from the July 6,

2007, compensable injury. 

The credible evidence reflects that the experiences permanent physical limitation with

regard to the use of his left upper extremity due to the compensable injuries from the July 6, 2007,
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accident.  The claimant experiences vision difficulty with respect to his left eye.  Further there

credible evidence of the claimant’s short term memory difficulties which adversely impact his

employability.  Ms. Taylor noted, based on test scores of the tests administered, that the claimant

appeared to have a learning disability.  The claimant suffers from short term memory difficulties. 

The claimant is easily confused and lost when traveling in unfamiliar locations.  There is also

credible evidence in the record to reflect that the claimant suffers from difficulties concentrating,

retaining information, and with mathematics, none of which was the case prior to the July 6, 2007,

accident.  The evidence does reflects that the claimant sustained a blow to the head in the July 6,

2007, explosion.  The claimant continues to take prescription medication, has permanent

restrictions in the amount of weight he is capable of lifting, minimum movement with respect to

his left hand and left upper extremity.  The vocational rehabilitation evaluation reflects that

retraining, attending classes to obtain his GED, is not a viable option for the claimant. 

When the claimant’s age, education, work experience, permanent restrictions and physical

limitations, are considered along with other matters reasonably expected to affect his future

earning capacity, the evidence preponderates that he is unable to earn any meaningful wages in the

same or other employment because of the July 6, 2007, compensable injuries.  The claimant has

been rendered permanently and totally disabled within the purview of the Arkansas Workers’

Compensation Act as a result of the compensable injuries growing out of the July 6, 2007,

compensable injury.  Respondents #1 have controverted this claim in its entirety. 

AWARD

Respondents #1 are herein ordered and directed to pay to the claimant temporary total

disability benefits as the weekly compensation benefit rate of $504.00, for the period commencing
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July 7, 2007, and continuing through November 26, 2008, when the ending of the healing period

was reached, as a result of the July 6, 2007, compensable injury.  Said sums accrued shall be paid

in lump without discount. 

Respondents #1 are further ordered to pay to the claimant permanent partial disability

benefits at the weekly compensation benefit rate of $378.00, to correspond with the claimant’s

33% whole body impairment growing out of the July 6, 2007, compensable injures.  Said sums

accrued shall be paid in lump without discount.

Respondents are further ordered and directed to pay to the claimant permanent total

disability benefits at the weekly compensation benefit rate of $504.00, as a result of the claimant

having been rendered permanently and totally disabled within the preview of the Arkansas

Workers’ Compensation Act as a result of the July 6, 2007, compensable injuries.  Said sum

accrued shall be paid in lump without discount.

Respondents #1 are further ordered and directed to pay all reasonably necessary medical,

nursing, hospital, and other apparatus expenses growing out of and in connection with the

treatment of the claimant’s July 6, 2007, compensable injuries.

Maximum attorney fees are herein awarded to the claimant’s attorney on the controverted

indemnity benefits herein awarded, pursuant to Ark. Code Ann. §11-9-715.

This award shall bear interest at the legal rate, pursuant to Ark. Code Ann. §11-9-809,

until paid. 

IT IS SO ORDERED.

______________________________________________
 ANDREW L. BLOOD
 ADMINISTRATIVE LAW JUDGE
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