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 BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION

                       CLAIM NO. G000565

CHARLES GUTSHALL, EMPLOYEE CLAIMANT

RONNIE DOWDY, INC., EMPLOYER RESPONDENT
  

GIBRALTAR NATIONAL, INSURANCE, CO.,
INSURANCE CARRIER/TPA                                                        RESPONDENT 

                               

OPINION FILED JANUARY 17, 2012

A hearing was held before ADMINISTRATIVE LAW JUDGE CHANDRA HICKS,
in Batesville, Independence County, Arkansas.

Claimant was represented by The Honorable Theodor Stricker,
Attorney at Law, Jonesboro, Arkansas.   

Respondents were represented by The Honorable Jeremy Swearingen
Attorney at Law, Little Rock, Arkansas.
  

                     STATEMENT OF THE CASE

     A hearing was held in the above-styled claim on December 5,

2011, in Batesville, Arkansas.  A Prehearing Order was entered in

this case on September 19, 2011.  This Prehearing Order set forth

the stipulations offered by the parties, the issues to be

litigated, and their respective contentions.

     The following stipulations were submitted by the parties

either during the Prehearing Conference or at the time of the

hearing.  The following stipulations are hereby accepted.  

1.  The Arkansas Workers’ Compensation Commission has

jurisdiction of the within claim.
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2.  The employee-employer-insurance carrier relationship

existed at all relevant times, including January 8, 2010.

3.  The claimant is entitled to compensation rates of

$492.00 and $369.00.

4.  The respondents initially accepted the claim as

compensable and paid related medical and temporary total

disability compensation, before learning of facts necessitating

denial of additional benefits, and then meriting retroactive

controversion of compensability.

By agreement of the parties, the issues to be litigated at the

hearing were as follows:

1. Compensability of claimant’s alleged left shoulder and

cervical spine injuries, and an independent intervening injury,

relating to the claimant’s alleged shoulder injury.

2. Reasonable and necessary medical for the claimant’s left

shoulder and cervical injury.

3. Whether res judicata applies to any ripe issues not

litigated herein.

    The claimant’s and respondents’ contentions are set out in

their response to the Prehearing Questionnaire, and as asserted at

the start of the hearing.  These are hereby incorporated herein by

reference. 

   The documentary evidence submitted in this case consists of

the transcript of the December 5, 2011 hearing, and the exhibits
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contained therein.  The parties filed Post-trial briefs.  These

have been blue-backed and marked as Commission’s Exhibit No. 2.  

The following witness testified at the hearing: the claimant.

                          DISCUSSION

     On January 8, 2010, the claimant worked for the respondent-

employer as a cross-country truck driver, hauling refrigerated

loads from one site to another.  The respondent-employer is

trucking company, which is located in Batesville.  

     The claimant testified:  

Q And on January 8th, where were you and what happened?

A I was in Vaiden, Mississippi at a truck stop, and I had
got there the night before and had run out of hours and spent
the night there.  And I got up the next morning, went in and
ate breakfast.

Q Okay.  You were transporting a product from where to
where?

A No, I was empty at the time,  I was going to Forest,
Mississippi to get loaded.

Q Okay.  So you had dropped off a load somewhere?

A I had dropped off a load up close to Memphis.  I don't
even remember now the name of the town.

Q And then you were going to someplace in Mississippi --

A I was going to --

Q -- to pick up another load?

A -- Forest, Mississippi, yes.

Q And you say that you had run out of --

A Out of hours --
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Q -- hours?

A -- in my log book.

Q Would you explain to us what that means?

A Well, you're allowed to drive ten hours a day, and that's
all the DOT allows you to drive.

Q And this is a federal regulation?

A Yes.

Q So you had stopped in what city?

A Vaiden, Mississippi.

Q Vaiden, Mississippi, and you spent the night there?

A Yes.

Q Did you spend the night in a motel?

A No, I have a sleeper berth in the truck.

Q And so you stayed in the truck?

A Yes.

Q And the next morning you got up, and what did you do?

A I went in, or I grabbed my log book and went in to eat
breakfast, and fill my log book out.

Q Okay.  And while you were eating breakfast, did you fill
out your log book?

A No, I didn't, because I got in there and sat down and
didn't have an ink pen.

Q You were working on it, but you didn't have a pen to
write anything down on it?

A Right.

Q Okay.  So you finished your breakfast.  How long were you
in there?
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A Half an hour to 45 minutes, you know, just long enough to
eat and get some coffee.

Q Were you contemplating the next stop where you were
going to be?

A Yes, I was supposed to be in Forest, Mississippi at 8:30,
and, you know, that was an hour and a few minutes away, and so
--

Q And so you left the restaurant?

A Yes.

Q And what happened then?

A I was walking back to my truck, and I mean, I was looking
my truck over on my way in.  And just, I don't guess I was
watching where I was going, because I had walked across, but
I hit that ice, and I was on the ground.

Q You were making a visual inspection of your truck, and
you wasn't paying any attention to where your feet were
traveling?

A Well, probably, yes.

Q Okay.  And when you get ready to go on your next trip,
the first thing you do is make a visual inspection, would that
be correct?

A Make a visual, and I have a knocker in my truck that I
use to, you know, check the tire pressure, and, you know, I
have to do a walk-around every morning.

Q Had you started the walk-around part of the process?

A No, I mean, I was on my way to the -- I mean, I was
looking visually over it, but I had to unlock my truck to get
my knocker to do the walk-around, you know.

Q Okay.  So you hadn't gotten to that separate process?

A Right.

Q You hit some ice?

A Yes.
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Q And fell?

A Yes.

Q Were you injured in the fall?

A I didn't think I was.   I got up and went to my truck and
unlocked it, and, you know, just felt kind of foolish, and did
my walk around, and took off for Forest.

     According to the claimant, he did not realize he had a problem

until the next morning when he woke up.  He testified that he could

hardly move his arm and shoulder.  The claimant verified that he

called and reported to Dowdy Trucking Company he was having a lot

of trouble with his arm and shoulder, as a result of a fall.  They

instructed the claimant to load, and sent another driver to relieve

him.  

   The claimant testified that the respondent-employer made

arrangements some two days later for him to see Dr. Ransom.  He

performed x-rays during the claimant’s initial visit.  At the time

of the claimant’s second visit, Dr. Ransom performed an MRI.

Ultimately, Dr. Ransom referred the claimant to Dr. Pearce.      

    Dr. Pearce gave him shots in his shoulder, and scheduled him

for physical rehabilitation, at HealthSouth, in Jonesboro.  The

claimant denied that this treatment took care of his problem.  The

claimant stated that the respondent/insurance carrier discontinued

his treatment with HealthSouth.  Since this time, the claimant has

treated with his family physician, Dr. Shawn Peyton, in the form of

Celebrex and home exercises.  The claimant essentially testified
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that he attempted to do a follow-up visit with Dr. Pearce and at

HeathSouth, but they refused to see him due to the insurance

carrier having discontinued payment of his medical benefits.  

    Under further questioning, the claimant agreed that he needs

further treatment for his shoulder and neck. The claimant

specifically testified that he has a constant burning in his neck

that will not go away.  He denied that any doctor has released him

to return to work.  The claimant has applied for Social Security

Disability benefits. He testified that he was awarded these

benefits in January of 2011.  According to the claimant, the basis

of his claim for Social Security benefits was due to his shoulders,

arms, and diabetes condition.

   On cross-examination, the claimant did recall having his

deposition taken on May 28, 2010.  He testified:

Q Okay.  It shows you how clear my memory is.  But in going
back through your deposition, do you recall telling me that
you were not doing any kind of work at all at the time that
you fell, at the moment that you fell?

A At the moment, I was going to my truck to unlock it.

Q You were just walking back to your truck from breakfast,
correct?

A Yes.

Q You weren't doing anything at all that was required by
your employer, or that was work-related.

A Yes, I was.

Q Well, that's not what you said back in your deposition,
was it?
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A Well, I mean, when I leave Batesville with that truck,
I'm responsible for it.  I have to take care of it.  I have to
do inspections daily, and I mean, I have to keep my log book
filled out.  I mean, there was just certain jobs you have to
do every day.

Q When you slipped and fell, did your log book fall out of
your hand?

A My log book was in my coat pocket.

Q Okay.  Well, do you recall me asking you about the
incident during your deposition last May?

A Vaguely, yes.

                               * * *

Q Hhere's 9(sic) your deposition, page 31, and where I
asked you on line 13, tell me in your own words just in as
much detail as you can remember how that happened, where you
were, when it was.  And you say, answer, I was in Vaiden,
Mississippi at a truck stop.  And then I asked you -- and then
you say, line 17, I had gone in and eaten breakfast and come
back out, and I had gotten within ten feet of my truck, and,
bam, I was on the ground, you know.  I mean that was basically
what happened.  Is that what your testimony is?

A (Nodding head).

Q Okay.

THE COURT:  Was that a yes?

THE WITNESS:  Yes, ma'am.

THE COURT:  Okay.

BY ***(Counsel for Respondents)

Q And I asked you, were you just coming back from your
truck from having eaten breakfast, and your answer was, yes,
was it not?  

A (Nodding head).

Q And I said, was there anything that --
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THE COURT:  Excuse me.  You're nodding.  I
     need a response from you, sir.

A I'm sorry. Yes.

Q Okay.  And I say, was there anything that you were doing
in going to your truck that was -- what was in your truck that
you were going to?  And your answer was, I was going to get in
my truck to leave.  I was supposed to go down and load in
Forest, Mississippi, and I was leaving to go from -- or
leaving from Vaiden to go to Forest.  And I say, and you were
about ten feet from your truck?  Answer, yes.  And this was
just immediately after breakfast?  Answer, yes.  And then I
asked you, particularly down here on -- or at page 32, line
17, apart from just going to get back in your truck after
breakfast, was there anything that you were doing at that very
moment that was required by your work?  Were you engaged in
any kind of a task, or anything like that, that was work
related?  And your answer was, I was fixing to go unlock my
truck and do a walk-around, and I mean, at that very minute,
I wasn't, no.  Did I read your testimony correctly?

A Yes, I believe you did.

Q Okay.  And I asked you specific -- your testimony today
is that you had a log book with you, is that correct?

A Yes.

Q But your testimony back in May when I asked you on page
33, line 16, I said, okay, you didn't have any kind of like a
book, or a checklist, or anything like that?  And your answer
was, no.  Did I read that correctly?

A Yes, but I understood you meant in my hands, or whatever.
I mean, I did have a log book in my coat pocket that I had
took in to fill out.

Q You didn't mention that at your deposition.

A I don't remember being asked about it.

Q Oh, you were asked right there if you had -- you didn't
have any kind of like a book, or a checklist, or anything like
that?  Answer, no.

A In my hands, no.
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Q And, in fact, do you recall me asking you later on in the
deposition at page 34, lines like 20, you say, and I went in,
and I got some sodas for my cooler, and then the next morning
I went in and ate breakfast and come out and fell.  And I
asked you, okay, did you go in?  Did you take anything like
change of clothes, or a toothbrush, or anything like that into
the truck stop?  And your answer on the next page is, no.  And
I say, just went directly to breakfast?  Answer, yes.  Is that
correct?

A Yes.

Q You had two opportunities to mention before today that
you had any kind of a book or anything with you, is that
right?

A When I carry my coat, I don't consider it in my hands, so
I mean, you know, as far as anything that would've impeded me
walking or anything like that, no.

Q And, in fact, your testimony under oath back in May of
2010 was that you hadn't done anything at all that was work
related, or that was required by your work at the time that
you were walking back to your truck?

A Other than just doing a visual inspection, I wasn't, I
don't guess.

Q Well you said you hadn’t -- you told me back in May that
you hadn't yet started to do the pre-trip inspection, isn't
that correct?

A When your truck’s sitting there 75 feet long in front of
you, you can look at it, and you can tell a lot of things if
there's something wrong, before you ever get there.

Q You didn't have your pre-trip inspection checklist in
hand?

A I don't ever take anything in my hand.  I do a walk-
around.   I check my brakes, I check my tires, my lights.  If
I have a problem, then I go get something to fix it.

Q But you hadn't yet done that when you fell?

A No.

     The claimant admitted that he has had prior workers’ 
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compensation claims.  A number of years ago, the claimant injured

his finger wherein he cut off the end of it.  The claimant settled

the claim for a thousand bucks.  He also had a workers’ workers’ 

compensation claim wherein he fell and injured his back.  As a

result of this claim, the claimant was off work for over a year,

and received a rating for this injury.

     With respect to his application for Social Security 

Disability benefits, the claimant admitted that he has problems

with both his arms, shoulder, and diabetes.  However, the claimant

maintains that mainly it is his left arm that he has problems with,

and he denied problems with both shoulders.  The claimant 

specifically denied problems with his left shoulder before the

January 8, 2010 incident.  

     He testified:

Q You also didn't mention that you had an accident in April
while you were undergoing physical therapy towards the end of
the physical therapy where you tripped and you fell at home
over your cat?

A I didn't fall.

Q What happened?

A My front porch, I've got two rails that come down and
actually hold the roof over the porch.  And I got tangled up
with the cat, and I caught one of them rails to keep myself
from falling.

Q And did you mention that fall and the problems to your
therapist --

A Yes.

Q -- the very next time?  Did you indicate that your pain
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in your shoulder was worse, and that you were having increased
problems?

A No.

Q If the therapist reports that you reported increased
problems with your shoulder after that fall, do you have any
reason to dispute what the therapist reports you having said?

A Yes, because I know I never said anything like that.

Q So you tripped and you started to fall, but you caught
yourself on the rail --

A Yes.

Q -- is that your testimony?  And then you had two more
therapy visits --

A One.

     Thereafter, the claimant returned to Dr. Pearce and was told

his treatment was denied.  The claimant admitted that he has not

had a diagnosis of any kind on his neck since the January 8, 2010

incident. He agreed that he saw Dr. Shawn Peyton on August 15,

2003, complaining of problems with a long history of neck troubles,

bilateral upper extremity pain, and weakness going down into his

hand.  

     The claimant admitted that after his workers’ comp claim was

denied, he stopped working for Ronnie Dowdy.  He admitted to having

filed for unemployment benefits.  Under further questioning, the

claimant admitted that within a couple of days of this, he filed

for Social Security Disability benefits.   

     With respect to his neck, the claimant was unable to recall

the exact time that his neck starting giving him problems.
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However, he stated that it may have been early June, maybe July,

which was some five to six months after the incident occurred.  The

claimant admitted to having testified during his deposition that

the only thing he injured during incident was his left hand and

left shoulder.

     The claimant testified:

Q Earlier I had mentioned, I asked you if you had had any
kind of prior shoulder problems before January the 8th of
2010, and you said no, is that right?

A Yes.

Q Are you aware that your medical records going back even
as early -- well, as recently as February the 9th of 2007
indicate that you were reporting problems particularly with
your left shoulder?

A That was all took care of when they did the neck surgery.
I mean, it was from the neck.

Q The doctor reports in that note that you said that you
had pain radiating for six months, progressively worse, has no
insurance.  Is that what you told the doctor back on February
the 9th of 2007 with respect to your left shoulder pain?

A I was seeing Dr. Ricca at the time, and he was the one
that told me that it was all coming from the neck.

Q So you were having shoulder problems back then --

A Yes.

Q -- particularly on the left side?

A Yes.

Q Well, why didn't you say that earlier when I asked you if
you had had any kind of shoulder problems back before January
8th of 2010?  Why did it take me dragging out your medical
records and confronting you with it before you told the truth?

                               * * *
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Q Why is it that when I asked you while ago whether you had
any shoulder problems before January the 8th of 2010 that you
said you didn't, and it took me dragging out your medical
records and putting them in front of you before you decided to
tell the truth about it?

A Because once I had had the neck surgery, the shoulder
pains went away.  It was from the neck.

Q And just to be fair, back when you were treating with Dr.
Ricca, it wasn't just pain in your left shoulder.  Although
the shoulder, the left shoulder was more symptomatic, you had
bilateral shoulder pain --

A Yes.

Q -- is that right?

A Yes.  

Q And that was relating going all the way back to a motor
vehicle accident that you had, I believe, in 2000 and -- well,
in 1997, is that correct, April of 1997, and then you had
another one in May of 1997, April of '97 where you were rear-
ended, and then May of 1997 where a drunk driver hit you?

A Yes.

Q So earlier when I asked you about your Social Security
disability application, you said your shoulders, you really
were referring to both shoulders, is that right?

A Yes.  Generally -- there are times that I have trouble
with both shoulders.  But I mean, I've constantly got a left
shoulder that's out.

     The claimant admitted that he has been awarded Social Security

Disability during the last 11 months, in the amount of $1,248.00,

per month.  He maintains that he does not remember how much his

lump-sum payment amount was.      

    A review of the medical evidence reveals that the claimant

sought treatment for his shoulder from Dr. C.E. Ransom on January
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19, 2010.  At that time, the claimant reported having fallen on

January 8th.  The claimant had continued complaints of pain and

discomfort.  Dr. Ransom reported that the claimant’s initial x-ray

did not reveal a fracture. However, he further reported:

The MRI revealed a contusion of the supraspinatus and
suprascapularly tendon with some marrow changes. Radiologist
felt this was consistent with his injury and there was some
subtle mild bone marrow contusions with strain of the tendons.
And also mild bursitis secondary to his injury. 

Since the claimant had continued with quite a bit of discomfort, 

Dr. Ransom referred him to an orthopedic surgeon.     

     On February 23, 2010, the claimant underwent follow-up 

evaluation with Dr. Charles Pearce.  The claimant reported that he

had been having a little more pain with therapy and some swelling.

Dr. Pearce recommended that the claimant continue with

physiotherapy, and working on range of motion and symptomatic

modalities.  At that time, Dr. Pearce injected the claimant’s

shoulder, and continued him on right arm duty.

      The claimant underwent physical treatment at HeathSouth on

April 19, and April 21, 2011.       

                           ADJUDICATION

Compensability    

     The crucial issue for determination in this matter is whether

the claimant sustained a compensable injury to his left shoulder

and cervical spine, arising out of and in the course and scope of

his employment on January 8, 2010.   

     Ark. Code Ann. § 11-9-102(4) provides:
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     (A) "Compensable injury" means:
     (i) An accidental injury causing internal or
     external physical harm to the body. . . arising
     out of and in the course of employment and which
     requires medical services or results in
     disability or death. An injury is "accidental"
     only if it is caused by a specific incident and
     is identifiable by time and place of
     occurrence[.]

(B) "Compensable injury" does not include:
(iii) Injury which was inflicted upon the

    employee at a time when employment services were
    not being performed or before the employee was
    hired or after the employment relationship was
    terminated[.]
     
     The test for determining whether an employee was acting 

within the "course of employment" at the time of the injury

requires that the injury occur within the time and space boundaries

of the employment, when the employee is carrying out the employer's

purpose or advancing the employer's interests directly or

indirectly.  Pilgrims Pride Corp. v Caldarera, 54 Ark. App. 92, 923

S.W.2d 290 (1996).

     Based on the record before, I find that the claimant failed

to prove by a preponderance of the evidence that he was performing

employment services when he slipped and fell on January 8, 2010,

while walking to his truck.

   Here, the respondents initially accepted the claim as

compensable and paid some benefits, but later controverted 

compensability after learning of facts causing them to deny the

claim.  However, the respondents are not asking for an award 

against the claimant for benefits previously paid.     

      Nonetheless, in the present matter, the claimant was a cross-
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country truck driver for Ronnie Dowdy Trucking on January 8, 2010.

On that day, the claimant was in Vaiden, Mississippi at a truck

stop.  He arrived there the night before, after delivering a load

around the Memphis area.  Upon his arrival to Vaiden that night,

the claimant slept in the sleeper berth of the truck because at

that time, he had exhausted all of his driving hours, and was

required to take a 10 hour-mandatory break.  The next morning,

which was January 8, 2010, the claimant got up and went to eat

breakfast.  He was scheduled was to pick up a load at 8:30 a.m., in

Forest, Mississippi.

     It undisputed that after the claimant finished eating 

breakfast, he fell as he was walking toward his truck.  However,

the claimant has given inconsistent accounts of what his activities

were at the time of his fall.  His deposition testimony of May 28,

2010 demonstrates that he had gotten within ten feet of his truck

when he fell.  The claimant’s deposition testimony further shows

that he was walking to his truck with intentions of unlocking the

truck, so that he could began his pre-trip safety inspection.  His

deposition testimony does not demonstrate that he had his log book

or any type of pre-trip inspection check list in his hand or coat

pocket at the time of his fall.  Nor had the claimant started his

pre-trip safety inspection.  However, during the hearing, the

claimant testified that at time of his fall, he was walking toward

his truck, and conducting a visual safety inspection of his truck.

The claimant also testified that he had his log book in his coat

pocket, and had intentions of filling out his log book during
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breakfast, but was unable to do because he did not have an ink pen.

     Based on my observations of the claimant’s demeanor during the

hearing, given his inconsistent testimony during the hearing about

other matters, such as prior problems with his shoulders, and

because his deposition testimony was given only a few months

following the accident, I find his deposition testimony more

credible than the testimony he gave at the hearing.  As a result,

I find that the preponderance of the credible evidence demonstrates

that at the time of the claimant’s fall, he was returning to his

truck after eating breakfast.  That the claimant had not yet begun

his pre-trip safety inspection.  That the claimant was walking

toward his truck with intentions of unlocking it, so that he could

start his pre-trip safety inspection.    

     Thus, the relevant inquiry in the present case is what was the

claimant doing at the moment of his injury. Here, the evidence

establishes that at the moment of the claimant’s fall, he was

returning/walking to his truck (after eating breakfast) with plans

of starting his pre-trip inspection before heading to Forest,

Mississippi to pick up a load.  Hence, the evidence before me shows

that at the moment of the claimant’s fall, he had not yet resumed

his employer’s work.  As a result, I find that the claimant was not

performing employment services at the time of his fall on January

8, 2010.

     Therefore, this claim must be, and is hereby respectfully 

denied and dismissed in its entirety.  Accordingly, the remaining

issues have been rendered moot and not discussed herein this
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Opinion.

     I think it is noteworthy, that even if it the claimant is 

able to overcome the hurdle of employment services, he has failed

to establish a compensable cervical spine injury, by any medical 

evidence supported by objective findings.  

           FINDINGS OF FACT AND CONCLUSIONS OF LAW 

     On the basis of the record as a whole, I make the following

findings of fact and conclusions of law in accordance with Ark.

Code Ann. §11-9-704.

     1.  The Arkansas Workers’ Compensation Commission has       
         jurisdiction of the within claim.

2.  The employee-employer-insurance carrier relationship    
         existed on January 8, 2010.  

3.  The claimant is entitled to compensation rates of $492.00
         and $369.00.

4.  The respondents initially accepted the claim as
         compensable and paid related medical and temporary total
         disability compensation, before learning of facts 
         necessitating denial of additional benefits, and 
         then meriting retroactive controversion of 
         compensability.

5.  The claimant failed to proved by a preponderance of the 
    evidence that he was engaged in employment services at 

     the time of his January 8, 2010 fall.  
   
                             ORDER

     For the reasons discussed herein this Opinion, this claim 

must be, and hereby is, respectfully denied.    

     IT IS SO ORDERED.

      _________________________
         CHANDRA HICKS
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Administrative Law Judge

CH 
    
 


