
1

BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION

CLAIM NO. F305074

THERESA GROSS, 
EMPLOYEE CLAIMANT

DIXIE CAFÉ, 
EMPLOYER                                         RESPONDENT NO. 1 
 
CROCKETT ADJUSTMENT, 
CARRIER/TPA                                      RESPONDENT NO. 1 
                        
DEATH AND PERMANENT TOTAL 
DISABILITY TRUST FUND                            RESPONDENT NO. 2

                   OPINION FILED DECEMBER 12, 2012 

Hearing before ADMINISTRATIVE LAW JUDGE CHANDRA L. BLACK, in
Harrison, Boone County, Arkansas.

Claimant was represented by the Honorable Frederick S. “Rick“
Spencer, Attorney at Law, Mountain Home, Arkansas.  

Respondents no. 1 was represented by the Honorable Gail O.
Matthews, Attorney at Law, Little Rock, Arkansas.

Respondents no. 2 represented by the Honorable David Pake,
Attorney at Law, Little Rock, Arkansas.  Mr. Pake waived
participation in the hearing.       

                                         STATEMENT OF THE CASE

     A hearing was held in the above-styled claim on October 10,

2012, in Harrison, Arkansas.  A Prehearing Order was entered in

this case on August 20, 2012.   This Prehearing Order set out the

stipulations offered by the parties, and outlined the issues to

be litigated and resolved at the hearing.

     The following stipulations were submitted by the parties,

either pursuant to the Prehearing Order, or at the start of 

the hearing.  I hereby accepted the following stipulations: 
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1.  The Arkansas Workers’ Compensation Commission has

jurisdiction over this claim.

2.  The employee-employer-carrier relationship existed on at

all relevant times, including on or about February 5, 2002.

3.  The claimant sustained compensable injuries to her left

and right wrists/hands.

4.  The Court of Appeals’ Opinion, dated November 12, 2008,

is the law of the case. 

5.  The claimant’s average weekly wage was $545.82.  Her

compensation rates are $364 and $273. 

6.  Respondents no. 1 have controverted this claim for

additional benefits in its entirety.

7.  The claimant’s neck condition was found not to be

compensable.  

8.  That Mr. White was not physically able to give his

deposition.

9.  That respondents no. 1 have not paid any benefits for a

permanent partial impairment.

     By agreement of the parties, the issues to be litigated at

the hearing were limited to the following:

1.  Constitutional issues  

2.  When the claimant reached maximum medical improvement

for her last surgery of May 1, 2007, to her right wrist.  

3.  Whether claimant is entitled to an permanent impairment

 rating to each wrist.
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5.  Whether the claimant has been rendered permanently and

totally disabled by her compensable wrists/hands injuries.     

6.  Whether claimant is entitled to attorney’s fees.  
 
     The claimant’s contentions are set out in her response to

the prehearing questionnaire.  These are incorporated herein by

reference.  Respondents no. 1's contentions are set out in its

response to the prehearing questionnaire.  These are incorporated

herein by reference. Respondent no. 2 defers to the outcome of

litigation.  

The documentary evidence submitted in this case consists of

the hearing transcript of October 10, 2012, and the documents

contained therein.  The Claimant’s Constitutional Brief has been

made a part of the record.  It is retained in the Commission’s

file.  Dr. Moore’s Depositions of February 15, 2005, and December

14, 2006, have also been made a part of the record.  These are

retained in the Commission’s file.  The claimant’s letter to the

Commission on October 9, 2012, is incorporated into the hearing

transcript.  It has been marked as Commission’s Exhibit No. 2,

and blue-backed.  In addition, Respondents no. 1 filed a Post-

trial Brief.  This has been marked as Commission’s Exhibit No. 3,

and blue-backed.  It is hereby incorporated by reference into the

hearing transcript.         

The following witnesses testified at the hearing: David

Gross, Shawn Gross, and the claimant(Theresa Gross).

                            DISCUSSION
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        David Gross gave testimony during the hearing.  At the time

of the hearing, he was twenty-three years old.  He is the

claimant’s son.  Mr. Gross lived with his mother up until the age

of twenty.  During this period of time, he had the opportunity to

observe his mother.  He verified that he was living with his

mother during the time that she attempted to work after her

surgeries.  

     According to Mr. Gross, the claimant had problems with her

hands and lifting things.  Mr. Gross also testified that the

claimant has not been able to do the things that she once did,

such as outside activities,  playing ball, walking in the park,

jogging, and yard work.  He stated that the claimant used to cook

and clean a lot more than what she does now. 

     He essentially testified that while living with his mother,

following her 2002 injury, he observed that she was often in

pain, and always had to wear braces on his wrists.  On really bad

days, the claimant was unable to do certain things around the

house, especially cleaning, vacuuming, and things of that nature.

     Mr. Gross explained:

Q Do you believe your mother has been in pain since the
2002 injury?

A Yes, sir.

Q And what convinces you that she is in pain?

A I know after she's been cranky when she's normally not. 
She's normally a very upbeat person.  I think that stems
from not being able to grip things, not being able to do
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things on her own.  She's more of an independent woman, and
not being able to is really tough on her.  So she has been
cranky, which I have seen and noticed.

Q Does she also complain of her wrists and hands with
pain?

A She used to a lot more.  As of now, she's kind of --
I'm not normally there --

Q Right.

A -- so she normally is -- she'll stay away from me
normally whenever she's not having --

Q When you and Shawn were there, though, was she
complaining of a lot of pain?

A She complained a lot, yes, sir.

Q Did you and Shawn have to do most of the housework?

A Yes, sir, we did all the yard work, and we did most of
all the cleaning and stuff.

Q Was that ever your mother before 2002 when she wasn’t -
-

A No, sir.  No, sir.  She used to do everything all on
her own, cook a lot more, clean a lot more.

     On cross examination, Mr. Gross essentially stated that

after her injury, his mother cooked randomly.  He testified:

Q All right.  How many times -- did you say once or twice
that she was unable to open a jar?  Did I understand you
correctly?

A That I noticed.  I don't recall.

Q Once or twice, and you lived with her for some seven
years after her injury?

A Yes, sir.

     He denied that the claimant got any better after her last
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last surgery.

     Shawn Gross testified during the hearing.  He is also the

claimant’s son.  As of the date of the hearing, Mr. Gross was

twenty-six years old.  According to Mr. Gross, after the

claimant’s February 5, 2002, injury, she needed more assistance

doing daily stuff as far as cooking, and grocery shopping.  He

testified that most of the time, he had to pick up his younger

brothers from school because his mother was unable to do so.  

     Mr. Gross explained:

Q Did you observe your mother in pain after that injury?

A Well, she couldn't carry anything.  The thing [sic]
that she could carry more than five feet, and then she’d
drop it.  She was always complaining about her hands.  She's
always wearing wrist braces, find ways to heat up her hands
to get them more agile and more moveable.

Q Was she consistent in the use of the braces, and did
she -- did you see her during that period of time?  When did
you move out, Shawn?

A Every time I saw her, especially at night, there was a
brace on her wrist.  

Q So she would use the braces at night?

A The majority of the time, yes.

     He admitted that he was in Iraq during the period of time

that his mother attempted to open her own restaurant.  Mr. Gross

started his training in October of 2007, and shipped to Iraq in

March of 2008.  He returned in December of 2008.  

     However, Mr. Gross testified that after he returned from

Iraq, although he lived in a different house, he was able to
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observe his mother at least once or twice week.  Mr. Gross

essentially testified that he witnessed his mother having pain in

her wrists and hands around the house.  According to Mr. Gross,

since the claimant’s injury, she has consistently had problems

with her hands and wrists.  He stated that the claimant has

problems with grasping, and dropping things. 

     Upon further questioning, Mr. Gross testified:

A Seeing her the way she always needs us to do anything. 
I mean, wearing her braces and stuff, not, you know, do as
much as she could outside, do as much around the house,
cooking, loves to cook, but she couldn't do much.

Q Okay.  Did the majority of the housework, was it done
by her or by you and your brother?

A A hundred percent of the housework was done by her, and
then to the point where she started to saying, David, I need
you to do dishes.  Shawn, you need to do some yard work.

Q Okay.  And was that before or after her injury?

A That was after her injury.

Q So after her injury, was it a hundred percent -- what
percentage was it after the injuries and the surgeries, or
after the injury, what was the percentage?

A Twenty percent.  I would say me and my brother did most 
of the work.

Q You did four-fifths of the work around the house?

A At least.

Q Was she able to do any yard work at all after she --

A Nothing outside.  We did everything outside.  She maybe
vacuumed around then and cleaned the kitchen and some
mopping, but besides that we did it.

     On cross examination, Mr. Gross testified that he lived with
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his mother for about four months in 2011.  After that, he moved

out, got a job, started college, and got his own place.

     Mr. Gross testified:

Q Who has done the cooking and the shopping since then?

A Since then?  I'm sure the cooking has been my mom, but
as far as the shopping, my brother is 13 years old, fifteen. 
He goes out and does most of the shopping.

Q Have you done any for her since then?

A I've done plenty for her.

Q Okay.  Does she drive now?

A She drives a little bit.

     The claimant also testified during the hearing.  As of the

date of the hearing, she was forty-eight years old.  She admitted

that she has three sons.  Her youngest son, Joshua, is fifteen

years old.  She sustained admittedly compensable injuries, in the

form of, bilateral carpal tunnel syndrome while working for Dixie

Cafe, on February 5, 2002.

     Specifically, she explained:

Q I want you to just briefly, we've already talked about
it at the last hearing, but I want you to talk about the
injury you had February 5th of '02, and explain the problems
that you've had since then to your wrists and hands.

A Actually my hands, winter is coming up and that’s the
worst time for them.  They are very numb.  They get cold.  I
wear gloves a lot even to bed sometimes.  They've actually 
diminished.  They've gotten worse over time.  And they're
always tingling or always hurting.  It doesn't matter -- I
take Tramadol.  I'm supposed to be taking Napolene
(phonetic), but my insurance doesn't cover it, and it's $300
for that.   The Tramadol relieves a little bit of it;
however, I continue to take the B.C. Powder.  And the result
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of the B.C. Powder, because of that, I've got stomach
problems.  But if I don't take the Tramadol and the B.C.
Powder, the pain is more severe.  And all that does
basically is just take the edge off just a little bit.  But
I don't want anything addictive, so that's why I stay on
that.  And I'm used to the pain now.  I've accepted the pain
now, because I know what's been going on, and I know what
Dr. Moore has told me, that there was nothing else he could
do, that he wouldn't advise anymore surgeries.  It is what
it is.  So because of that, I've accepted it, not happily,
but I have.

Q Theresa, their contention is that you could try, you
could try again, you probably could go back to work
somewhere, eight hours a day, five days a week, could you do
it?

A No, sir, I could not.

Q Help the Judge understand in your own words why you
couldn't do anything eight hours a day, five days a week. 

A There's a lot of writing to do whenever you're
management.  There's a lot of hands-on cooking, and it's
very dangerous if you drop something, you spill grease; it’s
very dangerous.   But even writing, I have a hard time
writing.  Lifting things, I'm unable to lift things like I
used to.  My upper torso is very weak.  And, unfortunately -
- and I tried to even do the weights to build that, and I
can't do the weights because the weights caused me to have
headaches from trying to do it.  So my arms and my hands are
weak.  But to do the job that I love, I'm unable to do that.

Q Well, is there any job that you could do eight hours a
day, five days a week?

A Not -- no, no, sir.

     The claimant testified that when doing things around the

house, she has to take short breaks every twenty minutes or so. 

According to the claimant, the symptoms that cause her to take

breaks, include pain, her hands going numb, and being not able to

use her hands.  She stated that she has to take a break every
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twenty minutes or so.  The claimant testified that on an average

day, she is productive for only an hour, or hour and a half.  

     She admitted that she has good days and bad days with her

wrists.  The claimant testified that on good days, she feels like

“Wonder Woman.”  She is able to run her errands and get a few

things done.  However, she stated that the result of that is for

the next two or three days thereafter, she is hurting and not

able to do anything productive.  The claimant testified that on

the average, two days a week are good days for her.  She

testified that on a good day with medicine, her pain is moderate. 

On bad days, she is miserable, very depressed, aggravated, and

mad.

According to the claimant, she has some days that are a little

bit lighter than other, but most of them are not good days.

     She admitted to telling both vocational experts, Mr. White

and Ms. Moore about her good days and bad days.  According to the

claimant, she also told them about her daily activities, and pain

levels.  The claimant admitted that she was honest with the

vocational experts.        

     The claimant testified that her condition has gotten worse

since her third surgery.  She explained:

Q In what way?

A Just that the strength that I have, I don't have the
strength that I had.  It's just the pain, picking up things,
I've noticed that, you know, even writing, you know, I'll
write just a little bit, and I put the paper down.  But it's
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gotten worse.  I've definitely gotten worse.

Q Okay.  In what way has it gotten worse?  What has been
worse?

A The pain has been worse.  The lack of being able to do
anything has gotten worse.

     The claimant admitted she attempted to open her own

restaurant.  However, she was only able to do this for four

months.  The claimant admitted that there were multiple reasons

she was unable to do this.  

    She explained:

Q How many employees?

A Twenty-eight.  And, of course, you know, it goes down
from there, but then I weed them out and had a better crew,
but I was just -- I wasn't able to do it.  And it was -- it
was like it was harder to monitor that and to be able to be
with my kids and do things with them.

Q What symptoms were you having when you were trying to
work that four months in your own restaurant where you could
do what you wanted to do?  Were these symptoms you've
discussed before still going on?

A Oh, yeah, absolutely.  I couldn't write.  I would try
to do my books, I couldn't write, I hired a CPA to do all my
books for me.  And then, you know, getting in the kitchen
and trying to help my employees to learn and to do that, I
wasn't able to do it very long with them.  So sometimes the
product didn't come out the way I liked it to come out.

Q In that four months that you had the restaurant, were
your symptoms staying the same as you were trying to do that
work, were they getting better, or getting worse?

A I think -- they seemed like they were probably staying
the same during that course.  What I've noticed just the
past couple two or three years is actually my hands have
gotten worse than not.  During that course of time, I think
I was just so frustrated with the whole situation, because I
wasn't able to work, and I wasn't independent like I was
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used to being, that to noticing the big difference was
pretty much the same.

Q Okay.  What was the level of pain you were experiencing
when you were trying to do that work at the restaurant?

A When I was trying to do the work, it was an 8 to a 10,
it was excruciating.

Q Were you able -- did you have to take breaks from the
restaurant and go home and rest?

A Oh, yes, yes, I --

Q How often did that happen?

A A couple of times through the course of the day, I
would sneak off, because I just lived a thousand yards from
the restaurant.  I would go home, and I would take a hot
bath or something, and lay down and rest for a little bit,
and then go back up there, or go into the backroom, where we
would have catering and functions, and actually I would lay
on the floor, in fact, I was back there for a while
sometimes.

     The claimant also attempted to work at Popeyes, but she was

unable to lift up the boxes of chicken, and perform other job

tasks, such as the paperwork, and prep work.  The claimant worked

as general manager there for a month or six weeks.  She denied

having tried to work any other jobs besides her own restaurant,

and working at Popeyes, since her injury.  

     She admitted that the last surgery she underwent was to her

right wrist.  This surgery was performed by Dr. Moore.  

     On cross examination, the claimant testified that during the

wintertime, her left hand is weaker than her right hand.  The

claimant is right-hand dominate.  However, during other times,

her right hand is normally weaker than the left.
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     The claimant verified that on July 27, 2010, she was

examined by Dr. Moore.  She testified:

Q Okay.   The doctor, did he do a thorough exam of you at
that time?

A To the best of my knowledge, they did the nerve
conduction test and so forth, and he said it was the same.

Q Have you seen his report?

A I really -- to look at that stuff depresses me, so I
don't even look at it.

Q You didn't want to look at it?  Was there a reason --

A I got the report.  I may have breezed over it, but, I
know  what he told me.  I didn't need to read the report.

Q Well, I'm reading from his report. 

                              * * *

Q It says, there's a well-healed palmar incision. 
There's no evidence of swelling, inflammation, erythema, or
edema in the hand, wrist, or forearm.  Tinel's at wrist is
negative.  Phalen's is negative.  Median nerve compression
test is negative.  Abductor pollicis, -- I don't know what
that is -- strength is five-five, Grind test is negative,
Finkelstein test is negative.  Negative pronator pain. 
There's full range of motion of the thumb, index, long ring,
and small fingers.  There's full range of motion without
pain.  The forearms are non-tender to palpation.  The radial
tunnel is non-tender.  Pronator test is negative.  Belsoe
test is negative.  But he did examine you, right?

A Yes, sir.

Q That's considerably different from what you've told us,
is it not?

A It sounds like it is, yes, sir.

Q Ma'am?

A Yes, sir, it sounds like it is.
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Q Okay.  And then the left hand, he said basically the
same thing.  That's also different from what you've told us,
isn't it?

A It sounds like it.

     According to the claimant, the first surgery with Dr.

Benafield made her hand worse.  However, she admitted that

surgery performed by Dr. Varela helped a little bit.  The

claimant admitted to having asked for a change of physician to

treat with Dr. Varela.  She stated that the surgery by Dr. Moore

helped compared to the surgery performed by Dr. Benafield. 

Specifically, the claimant testified:

Q When you went to see Dr. Moore the first time, you were
having certain problems with your right hand, were you not?

A Both hands, yes, sir.

Q Okay.   But he only operated on the right hand, didn't
he?

A Yes, sir.

Q And did it get better after that surgery?

A After the surgery, yes, sir, it got better.

     She admitted that Dr. Rutherford evaluated her on August 4,

2010.  On August 11, 2010, she underwent a cervical MRI, which

was ordered by Dr. Rutherford.  The claimant admitted that Drs.

Rutherford and Moore have both suggested no other surgeries.  She

admitted to seeing Dr. Rutherford for her cervical problems.  The

claimant admitted to continuing to have all kinds of headaches

and cervical problems, including neck pain.    
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     However, the claimant did not recall having discussed with

the doctors that her hand problems could be caused by the

herniations in her neck.  The claimant stated that she told Dr.

Rutherford and Dr. Moore just how bad her hands were hurting. 

However, she had no explanation as to why they failed to put any

of this information in their reports.  She admitted that these

are doctors selected by her.  The claimant denied that she was

aware that Dr. Moore stated that there are a lot of jobs she

could perform.  

     The claimant admitted that she draws Social Security

benefits in the amount of $934 per month, and her minor son draws

$550 per month.  

     Under further cross examination, the claimant did not recall

undergoing a Doppler test to determine what caused her hands to

be cold.  She denied that the tips of her hand get white. 

Instead, the claimant stated they are actually purplish in color. 

She admitted that she has not been back to see Dr. Moore since

July of 2010 because there is nothing else he can do.  However,

she continues to see Dr. Rutherford.  

     Specifically, the claimant testified:

Q All right.  And Dr. Rutherford has basically been
working on your neck, hasn't he, cervical problems?

A He continues to do nerve conductions on my fingers and
my hands.

Q Okay.  He examines your hands and all, too?
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A Periodically, once a year.

Q Do you tell him about all the problems you're having
with your hands?

A He just asked the symptoms, and I said they're about
the same.

Q But when he asks you what your problems are, you tell
him, don't you?

A I tell him, correct.  My arms ache, my hands ache, my
wrists ache.

     On redirect examination, the claimant admitted that for over

twelve years, she managed a restaurant(Copeland Enterprises) in

New Orleans.  She was also manager of Dixie Café for some two

years.  The claimant admitted that all of her work has been in

the food service industry.  According to the claimant, she is

unable to use her hands.  She testified that she can write for

only a few minutes.  

     The claimant explained:

Q And were you able to do any mopping or things of that
sort for any period of time after you had this injury?

A I do periodically.  My mother is actually staying with
me now, so she's been doing a lot, mopping, she dusts for
me.   

Q Okay.  Any use of your hands aggravates the pain?

A Use of my hands?  When I cook -- usually I buy Joshua
stuff that he can prepare himself, or --

Q Take-out?

A We do take out a lot, which I don't like, because it's
expensive, but I don't do a whole lot with my hands.  I
don't.  When I'll read a book, it hurts through here
(indicating), so I'll usually have to prop it up someway on
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my knees or with a pillow.  I hate when people text me.  I
normally don't even reply back to that.  I have one of those
voice things that you push and you can talk back, because I
can't even text, but I know the world’s into it.

Q Okay.  Use of a computer, would that be also the same
problems?

A Yeah, I don't use a computer that much.

Q Because of your hands?

A Because of my hands, correct.  Sitting at the desk, or
sitting for long periods of time, my arms and fingers go
numb.  My hands go numb, so I have to hold them and shake
them down.

     She testified that her average night’s sleep, would be 

three and a half to four hours.  On an average, she stated she

does not sleep three nights a week.  She testified that she

tosses and turns, and her arms and hands hurt.  According to the

claimant, quite often she sleeps with braces.  The claimant

denies ever being pain free in both of her hands since her injury

of February 5, 2002.        

     Under recross examination, the claimant testified:

Q How much -- what education do you have?

A I have vo-tech.  I have -- I had studied workmen's comp
here at the college here.  I studied travel and tourism in
New Orleans.  I was taught through Copeland's accounting.

Q How much vo-tech did you have?

A A total of three years.

Q Three years?

A Yes, sir.

     On further redirect examination, the claimant testified that
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she studied workers’ comp after her injury.  She has a high

school diploma.  

     With respect to training prior to her injury, the claimant

testified:

Q And the other, that was just courses that you took --

A Yes, sir.

Q -- on the job courses except for the workers' comp?

A On the job with Copeland's, and then the rest on my own
in New Orleans going to the vo-tech to learn the hospitality
industry.

Q And how long was that course?

     A Two years.

Q And was it once a week or --

A Oh, I went every day.

Q How long was that?

A 8:00 to 11:00, 12:00.

Q Okay.  So in the mornings you would go to college, and
in the afternoons you would work for Copeland's?

A Yes, uh-huh, correct.

Q Okay.  And that was learning the -- what business?

A The hospitality industry, because that's what my field
was, Copeland's and I loved my job.

Q In other words, being a hostess to sit people and --

A Oh, no, no, no.  No, it was more in-depth than that. 
It wasn't just a hostess.  It was management.  It was a lot
of P & L.  It was profit margin.  It was marketing.  It was
multiple things, public relations, it was multiple things.

Q Okay.  But now as far as certificates, as far as
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diplomas, the only diploma you have is a high school
diploma, is that correct?

A And my vo-tech certificate.

Q Okay.  Just a certificate, and what's the certificate
name and title of that?

A Well, workmen's comp certificate, I've got a
certificate in that, and then the hospitality industry, a
certificate in that.

Q Do you remember what the name is?

A I don't recall that, I'm sorry, I don't recall that.

Q Okay.  Was that at a college, or was that just a
vocational school?

A It was a vo-tech.  It was a vocational school.  That
was in the early '90's.

Q Okay.  Have you been able to keep up with all the
computer skills and things that are required in that
industry?

A A lot I have no idea.  I know, it's changed so much, so
I don't know.

Q Okay.

     Dr. Moore’s deposition was taken on February 15, 2005.  He

verified that he is a hand specialist.  At the time of this

deposition, Dr. Moore had been in this speciality some twenty

years.  Dr.  Moore admitted to treating the claimant and first

seeing her on October 26, 2004, and to referring the claimant to

Dr. Rutherford for an EMG study.   According to Dr. Moore, this

study was abnormal, as it showed moderate abnormality of the

median in both hands, the right more than the left.

     With respect to the ratings, Dr. Moore testified:
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Q.    The, one other thing I wanted to ask you about is in
your original report, you mentioned the impairment rating
would be in accordance with the AMA guides, I believe is the
words you used. 

A.    Page 57, Table 16.

Q.    Yes sir.  Well, you didn’t even use the page, but you
just said impairment rate provided based on the AMA guides.

A.    Yes sir.

Q.    You did not rate it anywhere in there that I can tell. 
     What would that impairment rating be?

A.    Well, the impairment rating is, for carpel tunnel
surgery after a period of time you look at the impairment in
the median nerve, what it is, and the impairment is based on
Page 57, Table 16, and I determined that I will, sometimes,
if they are not having many subjective symptoms, lower the
impairment because I think its too high in that book.  If
they are still having symptoms then I think on mild, its
[sic]10, moderate its [sic] 20 and severe its [sic] 40.  So
for me it’s a range from 10 to 20 on moderate, depending on
their subjective symptoms.       

Q.    And that’s to the arm below the elbow?

A.    Hand below the elbow, yes sir.

Q.    So what was the impairment rating.  It was 10 to 40?

A.    Hers would be 20 bilaterally.  Based on Dr.
Rutherford’s post-operative notes and the EMG study.    

  
     Dr. Moore’s deposition was taken a second time, on December 

14, 2006, he testified:

Q.    All right, sir.  After examination, did you not
suggest that she see Dr. Rutherford and have a nerve
conduction study and EMG study?

A.    Yes.

Q.    And those were done, is that correct?

A.    Nerve conduction studies performed by Dr. Reginald
Rutherford on 12-1-04 revealed abnormal bilateral carpal
tunnel syndrome of a moderate degree.
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Q.    All right, sir.  And at that point in time did, there
was an indication that it was bilateral, meaning pain and
numbness was in both hand, is that correct?

A.    Yes.  But the right hand was worse than the left.

Q.    All right, sir.  There was also a positive Phalen’s
test, bilaterally.  What is that?

A.    It’s a test see if the median nerve, if there’s carpal
tunnel symptoms with the wrist flexed.    

     Dr. Moore was asked about the type of work the claimant

could perform during the interim period of time.  He stated that

the claimant could do some kinds of work but strenuous activities

with the use of her hands would be difficult.  Dr. Moore also

stated that the claimant should never perform forceful or

repetitive gripping, lifting(up to ten pounds only), pushing, and

pulling. 

     With respect to jobs that the claimant could perform could

possibly perform, Dr. Moore stated:

Q.    Do you actually know of any jobs out there that could
be consistent with her limitations?

A.    There are a lot of jobs but I don’t know in her
situation and it’s speculating.

Q.    All right, sir.  You’re not really sure what she could
do?

A.    No, sir.  And I don’t know what her job requires.    

     The medical evidence of record demonstrates that on April 

9, 2003, the claimant underwent evaluation by Dr. R. Bryan 

Benafield:

Nerve Conduction Study: There is a nerve conduction study
from North Arkansas Regional Medical Center dated 04/03/03,
which shows severe delays in the motor conduction of both
the right and the left median nerves as well as an absent



22

sensory in both the right and left median nerves. 

Impression: Severe bilateral carpal tunnel syndrome.

Assessment and Plan: I think Ms. Gross needs to have carpal
tunnel releases done bilaterally.  I like to do these one at
a time spaced out 6-8 weeks.  She agrees with this plan.  We
will schedule these pending insurance approval and do them
something [sic] in the next several weeks.

 
     The claimant underwent right carpal tunnel release/surgery

by Dr. Benafield on May 9, 2003.  She had postoperative and

preoperative diagnosis of “right carpal tunnel syndrome.”  

     On May 21, 2003, the claimant saw Dr. Benafield for follow-

up care of her right carpal tunnel release.  At that time, the

claimant had minimal complaints.  Her sensation in her medial

nerve distribution had not returned.  However, the claimant had

excellent range of motion.  

     Dr. Charles Varela wrote the following in a clinical note on

September 27, 2004:

The patient is a 40 year old female who states that she has
pain in her neck radiating down to her right upper
extremity.  She states the pain in her neck is her primary
complaint.  She also has nonspecific right lateral hand pain
which prevents her from using her hands for heavy
activities.

EXAM
The patient is very anxious and very stressed.  She became
tearful during the interview stating that she had to work
and take care of her kids.

Evaluation of the neck reveals full active and passive range
of motion.  She has increased paraspinal tightness over the
posterior aspect of the cervical spine. She has mild
tenderness to palpation over the same area.  Motor exam is
5/5 symmetrically Sensation is intact and two point tactile
is intact in all distributions at 5 to 6 mm.  She has well
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healed surgical scars in the palms of both hands.  She had
negative Tinel's sign and negative Phalen's signs.  Negative
Finkelstein's test.  She also has negative Allen's test. 
Grip strength was done today showing the right with 25, 29,
35, 28, and 32.  On the left they were 32, 35, 36, 42, and
29.  Cervical spine x-rays done today show a mild loss of
the lordotic curve with no significant degenerative changes
appreciated.

IMPRESSION

1. Neck pain, most likely secondary to stress.  
2. Chronic bilateral hand pain, etiology unclear.

PLAN
The patient was advised that her current neck symptoms are
most likely related to the current stress that is in her
life.  I do not see any physical factors that would
contribute to her complaints of bilateral hand pain.  Her
examination is within normal limits and I believe she has
reached maximum medical improvement from her carpal tunnel
releases.  I do not believe her current symptoms are related
to any pre-existing or ongoing carpal tunnel syndrome. The
patient is released with no impairment or disability rating.

    A Second Opinion Evaluation was performed on the claimant by 

Dr. Michael Moore on October 26, 2004.  He reported in pertinent 

part, the following:

Theresa Gross was seen for Second Opinion Evaluation. 
She is a pleasant, 40-year-old, right-hand dominant
female who noted the onset of intermittent pain and
numbness in both hands approximately 2 years ago.  The
symptoms began while she was working as a restaurant
manager.  Ms. Gross was evaluated with a nerve
conduction and EMG study, which was performed by a
therapist.  The study suggested a severe bilateral
carpal tunnel syndrome.  On 02/05/02 [sic], Dr.
Benafield in Fayetteville performed a right carpal
tunnel release and in September of 2003, Dr. Charles
Varela performed a left carpal tunnel release.  It
should be noted that Ms. Gross’s right hand symptoms
were precipitated following a crushing-type injury that
occurred at work.  She reports that following surgery,
the pain and numbness in her right hand did not
significantly improve.  The symptoms in her left hand
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and arm did improve.  She describes mild aching in the
left hand and weakness in both hands.  Ms. Gross has
been treated with conservative measures, including
therapy and splinting; unfortunately, her symptoms have
persisted.

Ms. Gross complains of pain and numbness in both hands,
which awakens her at night, and are aggravated when she
drives.  In addition, she describes right neck and
shoulder pain, which will radiate from the neck into
the upper arm.

                        * * *

It is my opinion Ms. Gross’s clinical history and
physical examination are consistent with bilateral hand
and arm pain.  The differential diagnosis could include
a recurrent right carpal tunnel syndrome.  In addition,
her right hand and arm pain symptoms could be related
to cervical disc disease.  If she were my patient, it
would be my recommendation that she be evaluated by Dr.
Reginald Rutherford to include a nerve conduction and
EMG study of both hands.  If the nerve study was
unremarkable, a triphasic bone scan of both hands and
MRI scan of the cervical spine may be indicated.  If
these objective studies are unremarkable, it is
unlikely Ms. Gross would require any further evaluation
or treatment.  I reviewed my medical opinion with Ms.
Gross and all her questions were answered.  She is
planning to see Dr. Varela for follow-up evaluation.

     EMG studies were performed on both the claimant’s 

extremities by Dr. Reginald Rutherford on December 1, 2004.  He 

reported in pertinent part:

Ms. Gross is seen for evaluation and electrodiagnostic
testing.  She has undergone bilateral carpal tunnel
release.  She reports lack of improvement.  Pre-
operative study is said to demonstrate severe
abnormality but the study was not available for
comparative purposes.  Ms. Gross will provide this to
me.  When received an addendum to present report will
be issued.  It is of note that no post operative
testing was undertaken.  Ms. Gross at present complains
of pain and numbness both hands right more than left. 
On examination she has a positive Phalen’s test
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bilaterally.  Neurological examination revealed normal
motor, reflex and sensory function both upper
extremities.

                             * * * 

The nerve conduction study is abnormal demonstrating
bilateral carpal tunnel syndrome.  Changes are moderate
in degree.  Right median nerve is more affected than
left.  Ms. Gross might benefit from revision surgery. 
Prior to making decision in this regard, a pre-
operative study will be required for comparative
purposes.  When received, an addendum to this report
will be issued.

     On January 7, 2005, the claimant saw Dr. Michael Moore for

follow-up evaluation of her hands.  At that time, the claimant

complained that pain and numbness in her hands did not

significantly improve following bilateral carpal tunnel surgery

release.  He noted that the claimant underwent a nerve conduction

and EMG study on December 1, 2004, which revealed moderate

abnormality of the median nerves bilaterally.  Dr. Moore advised

the claimant that if Dr. Rutherford felt her clinical history,

physical examination, and the nerve conduction and EMG study were

consistent with a recurrent bilateral carpal tunnel syndrome,

surgery may be a reasonable option.  Dr. Moore stated, “It is my

opinion Ms. Gross’s clinical history and physical examination do

suggest recurrent bilateral carpal tunnel syndrome.”    

     The claimant returned to Dr. Rutherford on January 25, 2005. 

He stated that the question at hand was whether or not the

claimant has cervical spondylosis contributory to her hand

symptoms.  He further stated that the claimant was known to have
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moderate bilateral carpal tunnel syndrome, and that her right

hand was most affected.  Therefore, he ordered an MRI study of

the cervical spine.           

     On June 1, 2005, Dr. Rutherford wrote the following in a

clinical note:

Ms. Gross is seen in follow up.  She has completed three
months of therapy for her cervical disk herniation.  She
reports limited benefits.  The question at hand is whether
or not she requires cervical disckectomy.  The other area to
address is whether or not revision surgery for her carpal
tunnel syndrome needs to be considered.  Arrangements will
be made for current MRI study of the cervical spine to be
compared with previous and nerve conduction study both
median nerves.  She will be seen in follow up on completion
of the above studies.

 
     Dr. Rutherford reported on June 8, 2005, that the claimant

had undergone a second EMG study of the upper extremities.  He

concluded that this nerve conduction study continued to

demonstrate moderate carpal tunnel syndrome with changes similar

to the prior study, as the right median nerve was most affected. 

Therefore, he concluded that he felt it was most appropriate for

the claimant to proceed to see Dr. Moore for consideration of

revision surgery right carpal tunnel syndrome.

     On that same date, Dr. Rutherford noted that the claimant

had undergone MRI imaging of the cervical spine earlier that day. 

He noted that the claimant continued to demonstrate “evidence for

cervical disk herniation.”     

     The next medical record demonstrates that on June 30, 2005,

the claimant saw Dr. Moore for follow-up evaluation of her right
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hand.  She was noted to have pain and numbness in the right hand

and arm following a right carpal tunnel surgery.  Dr. Moore

further noted that pursuant to a nerve conduction and EMG study,

he and Dr. Rutherford felt that the claimant’s clinical history

was consistent with a persistent “right carpal tunnel syndrome.” 

As a result, Dr. Moore was of the opinion her right hand symptoms

would improve following a right carpal tunnel release with

hypothenar fat graft.

     On September 14, 2006, Dr. Moore reported, in relevant part:

It is my opinion Ms. Gross’s clinical history, physical
examination, and the previous nerve conduction and EMG
study are consistent with persistent bilateral carpal
tunnel syndrome.

Prior to determining Ms. Gross’s final treatment plan,
it was my opinion arterial vascular Doppler studies of
both hands was indicated.  As previously stated, she
reports that her hands become cold.  She will return to
the office following the Doppler study at which time I
will determine her final treatment plan.

It is my opinion Ms. Gross’s persistent right carpal
tunnel syndrome is related to the previous work injury,
which required right carpal tunnel surgery.  It is my
understanding the surgery was covered under workers’
compensation.  These statements are made within a
reasonable degree of medical certainty.

     Mr. Robert White, MSE, Vocational Specialist, performed a 

vocational evaluation of the claimant on September 9, 2009.  He 

opined, in relevant part:
 

CONCLUSIONS
Quoting Reginald Rutherford, MD, in a clinic note dated June
1, 2005, Ms. Gross is seen in follow up. She has completed
three months of therapy for her cervical disk herniation. 
She reports limited benefits.  The question at hand as
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whether or not she requires cervical diskectomy. 

Quoting Michael Moore in a report dated September 14, 2006,
It is my opinion Ms. Gross's clinical history, physical
examination and the previous nerve conduction and EMG study
are consistent with persistent bilateral carpal tunnel
syndrome. . . . It is my opinion Ms. Gross's persistent
right carpal tunnel syndrome is related to the previous work
injury, which required carpal tunnel surgery.

Quoting Reginald Rutherford, MD, in clinic notes dated
February 7, 2005, Ms. Gross is seen in follow up.  MRI study
of the cervical spine does demonstrate a moderately large
disk herniation at C3-4 on the right.  This may well account
for her complaint of right shoulder pain.

Theresa stated she cannot do anything, is withdrawn, cannot
stand noise or interaction, has no patience, lays down on
the couch three times a day for at least 20 minutes, rarely
leaves the house and outside of involvement with son has no
social interaction.

It is interesting that much progress seemed to be made
identifying Theresa's problems using extensive testing and
conservative treatment, but all of sudden stopped in 2005.

Quoting “A Guide to Rehabilitation”, a Matthew Bender
Publication, “Impairment - Herniated Nucleus Pulposus, Disc
Derangement, Spondylitis, Spondylosis Vocational Handicaps -
Often accompanied by Chronic Pain.  Restrictions on:
Lifting, carrying, standing, walking, bending, twisting,
physical stamina and endurance are customary.  Avoidance of
uneven terrain, unprotected heights, climbing and work in
awkward positions is usually necessary.”

Obviously, I could not recommend Theresa return to work
given the well documented medical issues related to her
neck, shoulder and wrist and hands bilaterally.  Even if she
returned to work I don't believe she could maintain
employment, unless her medical problems are first addressed. 
I see no benefit of vocational services which would only
serve to frustrate Theresa even more.  Should these issues
be resolved, I am certainly available to help her
vocationally at some future date.

     On July 27, 2010, the claimant underwent evaluation by Dr. 

Moore.  He reported, in relevant part:
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HISTORY OF PRESENT ILLNESS
Theresa Gross was seen at the Arkansas Hand Center on July
27, 2010, for followup evaluation of her hands.  Ms. Gross
is a pleasant 46 year old right-hand dominant female who has
noted a several year history of intermittent pain and
numbness in both hands.  Ms. Gross underwent a right carpal
tunnel release on February 5, 2002[sic], and a left carpal
tunnel release in September of 2003.  The surgeries were
performed by other physicians.  Following the surgery Ms.
Gross noted recurrent pain and numbness in both hands.  A
nerve conduction and EMG study suggested recurrent right
carpal tunnel syndrome.  In May of 2007, Ms. Gross underwent
a right carpal tunnel release with placement of Neurogen
wrap.  Following the surgery she noted that the pain and
numbness in her right hand did improve. She still describes
residual tingling in the fingers of the right hand.  Ms.
Gross presents today for followup evaluation. She describes
pain and numbness in the left hand.  The symptoms will
awaken her at night.  In addition, she experiences neck and
shoulder pain symptoms.  Ms. Gross denies a recent history
of trauma.  Ms. Gross was last seen in the office on March
31, 2009.  At that time she noted bilateral hand pain and
neck and shoulder pain symptoms.  She reported the pain
symptoms had been present for several years.  Ms. Gross has
been previously evaluated by Dr. Reginald Rutherford.  An
MRI scan of the cervical spine performed in 2005 revealed
degenerative changes. In addition, a nerve conduction and
EMG study performed on March 4, 2009, mild to moderate
residual abnormalities of both median nerves.  Dr.
Rutherford felt that Ms. Gross would not benefit from any
further carpal tunnel surgery.  I agreed with Dr. Rutherford
regarding this opinion.  Ms. Gross presents today for
followup evaluation.  She denies a recent history of trauma.

ASSESSMENT
It is my opinion Ms. Gross has chronic hand pain symptoms. 
It is unlikely she would benefit from any further surgical
treatment.  Specifically, I do not feel she is a candidate
for any further right carpal tunnel surgery.  Ms. Gross does
report symptoms consistent with recurrent left carpal tunnel
syndrome.

PLAN
I will plan to see Ms. Gross in the future if Dr. Rutherford
feels my participation in her care is indicated.  Ms. Gross
can continue her current work activities.  Her impairment is
unchanged.
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These statements are made with a reasonable degree of
medical certainty.

         
     The claimant was seen by Dr. Rutherford on August 4, 2010, 

for electro-diagnostic testing of the left upper extremity, with 

the following results:

The nerve conduction study continues to demonstrate evidence
for left median neuropathy localized to the wrist consistent
with carpal tunnel syndrome.  This is stable from prior
testing with no deterioration in nerve function.  Degree of
abnormality is mild to moderate.  Study of the ulnar nerve
is normal as is electromyographic examination left upper
extremity.  Clinical examination demonstrates reflex change
consistent with symptomatic cervical disk disease.  MRI
study of the cervical spine remains an open recommendation. 
Neurological follow up will be required once this is
completed.

     An MRI of the cervical spine was performed on August 11,

2010, with the following impression:

Multilevel degenerative disc disease.  At the C4-C5 level
there is a combination of diffuse bulge and spur with mild
central canal narrowing. At the C5-C6 level there is mild
diffuse bulge and spur with a small superimposed central and
slightly right paracentral disc herniation.  At the C6-C7
level there is minimal diffuse bulge of the disc.  Similar
changes were described on the prior exam.

     Dr. Rutherford wrote the following in a clinical note on 

that same date:

Ms. Gross is seen in follow up.  Current MRI study of the
cervical spine is unchanged from previous.  She has
multilevel degenerative change but no evidence for cord or
root compromise.  She will be referred for a course of
physical therapy to further address her complaint of neck
pain.  This will comprise cervical traction, modalities and
exercise.  She is to be treated three times per week over a
one month interval.  She will be seen in follow up in one
month.

     The claimant saw Dr. Rutherford during an office visit on 
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June 9, 2011.

Ms. Gross is seen in followup.  Physical therapy has failed
to alleviate her complaints.  She reports increasing neck
and arm pain.  She notes persistent numbness of her hands. 
Examination continues to demonstrate reflex changes
consistent with symptomatic cervical spondylosis. She will
undergo current MRI study of the cervical spine and current
electrodiagnostic testing of the upper extremities to
reevaluate the status of her know cervical spondylosis and
previously document bilateral carpal tunnel syndrome. 
Treatment recommendations will be formulated based upon test
results.  She will be seen in followup on the date of
electrodiagnostic testing.

     An MRI of the cervical spine was performed on June 17, 2011, 

with the following results:

1. Mild degenerative disc disease at C4-C5.  Minimal
central canal stenosis.

2. Mild degenerative disc disease at C5-C6 with mild
central canal stenosis secondary to broad-based central
hard disk protrusion.  Mild bilateral foraminal
narrowing, more marked on the left due to uncovertebral
osteophytes.  

3. Mild degenerative disc disease at C6-C7 central canal
stenosis and minimal foraminal narrowing.

     Dr. Rutherford performed nerve conduction studies on June 

17, 2011.  He reported, in relevant part:

Ms. Gross is seen for electrodiagnostic testing to
reevaluate status of bilateral carpal tunnel syndrome, both
upper extremities, and to ascertain whether or not there is
evidence for cervical radiculopathy.  She underwent MRI
study of the cervical spine prior to being seen.  This
demonstrates multilevel degenerative change, C4-C5, C5-C6,
and C6-C7 levels.  The degree of abnormality is relatively
mild.  There is no evidence for compromise of the spinal
cord or significant disk herniation.

                               * * *  

Nerve conduction study demonstrates Ms. Gross' carpal tunnel
syndrome to be stable and nonchanging.  Changes are mild to
moderate in degree.  She has undergone carpal tunnel release
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twice on the right and once on the left.  There is no
indication for further surgery based upon present diagnostic
testing.  There is no evidence for cervical radiculopathy
contributory to symptoms.  Likewise, there is no evidence
for ulnar neuropathy contributory to symptoms. Further
treatment will remain conservative in orientation.  Naprelan
750 mg. once daily will be prescribed on a one-month trial
basis for chronic neck pain and accompanying headache. 
Pending response, additional therapy may be considered.
There is no role for any form of surgical intervention, hand
or neck, or [sic] is there any role for consideration of
cervical epidural steroid injections.

The above was reviewed in detail with Ms. Gross who is in
agreement with planned approach.  She will be seen in
followup in one month.

The claimant underwent evaluation by Dr. Sidani on June 28,

2012:

PATIENT HISTORY: This is a 48 year old female who was
involved in a workers' compensation claim.  Date of injury
was in 2002.  She was working at the Dixie Café as a
manager.  She got her hand caught in some equipment, yanked
her arm.  She had immediate pain in her right hand all the
way up to her cervical spine.  She ended up seeing multiple
hand surgeons throughout the course of 6 to 8 year period. 
She underwent carpal tunnel release in 2002 on the right and
underwent a left carpal tunnel release in 2003 and
subsequently underwent revision carpal tunnel release in
2007.  She got some relief of her symptoms with each of
these surgeries but never complete resolution of her
symptoms.  Her main complaint is of numbness in the thumb,
index, and middle finger with pain that radiates from her
wrist all the way up to her shoulders and neck. She has had
two MRIs performed of her cervical spine which showed
significant changes at C4-5.  Her last MRI of her cervical
spine dated August 11, 2010, showed diffuse bulge and spur
with canal narrowing at C4-5.  She has had physical therapy
on her cervical spine but no surgeries in the past.  She is
here for an independent medical evaluation.  I have
instructed the patient today that we are not her treating
physician and are not establishing a physician-patient
relationship today.  She has had no recent treatment for her
symptoms other than Goody's Headache Powder and over-the-
counter remedies.   
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                              * * *

ASSESSMENT:
 1.  Bilateral carpal tunnel syndrome status post release

with revision on the right.
2.  Cervical radiculopathy.
3.  Cervical myelopathy.

PLAN:
I feel at this point, this patient's symptoms are coming
from so called double-crush phenomenon.  Most of her
symptoms point towards cervical pathology at this point. 
She has excellent range of motion of her wrist and the
fingers today.  She does have some decreased sensation, but
I do not feel it is coming from her carpal tunnel.  We
recommend no further surgeries on her wrists.  The patient
may however benefit from a further evaluation of her
cervical spine and even surgical intervention here.  I feel
most of her symptoms are at this point coming from her
cervical spine.  As far as permanent restrictions for her
hands, other than some decreased sensation of the tips of
the index and middle finger which I feel are coming from the
cervical spine, I do not see any permanent impairment from
her carpal tunnel surgery.  I do have recommended further
evaluation of the cervical spine.  I have instructed her
that I am not her treating physician and that she will
follow up with me on an as needed basis.

     Mr. Robert White wrote the following letter to respondents 

no. 1's attorney on August 3, 2012:
     

Be advised I do not believe a three (3) year old vocational
report has any validity or can be used as a reliable
instrument regarding disability.  I have always take the
position any report over six (6) months should be updated.
In fairness to all parties I suggest an updated report.  I
no longer do these evaluations and someone such as Heather
Taylor, I believe does good work.
Finally, my assessment are based on vocational factors as
defined by the Vocational Expert Handbook which is governed
by Social Security Regulations - I do not know how much
relevance these reports have in workers' compensation as it
is a totally different administrative system.

     On August 15, 2012, the claimant underwent vocational 
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assessment by Sarah Moore, Certified Rehabilitation Counselor and 

Certified Life Care Planner.  She opined, in relevant part, the 

following:
 

Vocational Analysis:  Ms. Gross did return to work in a
modified position on light duty in a family restaurant for
several months after leaving Dixie Café in 2003.  She
reportedly performed little physical activity and only
helped with scheduling, menus, and ordering supplies.  The
restaurant subsequently failed and she has not been able to
return to any type of competitive employment.

Based on Ms. Gross's self report, her pain and physical
limitations prevent her from sitting, standing, and/or
walking for any substantial period of time.  As noted above,
she has to lie down frequently throughout the day to manage
her pain.  Additionally, she reports bad days at least 4-5
days per week during which she cannot leave her home and
performs only the most basic activities of daily living. 
Additionally, use of her right dominant hand is
significantly limited.  It is likely that she would require
frequent unscheduled work breaks and would have absences
from work beyond tolerances established in any type of
competitive employment.

Conclusion: It is my opinion that Ms. Gross is unable to
obtain and/or sustain competitive employment based on the
limitations imposed by her pain and other factors discussed
above.  This opinion is stated within a reasonable degree of
vocational rehabilitation certainty based on information
available to date.

ADJUDICATION

A.  Constitutional Issues/Motion to Recuse

     The claimant filed a Motion to Recuse and a Brief in support

of said Motion in this matter with the Commission, challenging,

inter alia, the constitutionality of the provisions of the

Arkansas Workers’ Compensation Act that provide for the

establishment of administrative law judges. 
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     With respect to the claimant’s Motion for Recusal and 

the balance of the Motion pertaining to the constitutional

challenges, I find that the Arkansas Court of Appeals has soundly

rejected identical arguments that the Arkansas Workers’

Compensation Act is unconstitutional.  See Sykes v. King Ready

Mix, Inc., 2011 Ark. App. 271, ___ S.W. 3d ___(2011); Rippe v.

Delbert Hooten Logging, 100 Ark. 227, 266 S.W. 3d 217 (2007);

Murphy v. Forsgren, 99 Ark. App 223, 258 S.W. 3d 794 (2007); 

Long v. Wal-Mart Stores, Inc., 98 Ark. App. 70, 250 S.W.3d 263

(2007).  

     Under these circumstances, the claimant’s Motion for Recusal

must be denied, and I find her constitutional challenges to be

without merit.  Accordingly, I find that the Act is

constitutional.

B.  Healing Period

     “Healing period” means “that period for healing of an injury

resulting from an accident.”  Ark. Code Ann. §11-9-102(12) (Repl.

2002).  A claimant’s healing period ends when the underlying

condition causing the disability has become stable and if nothing

further in the way of treatment will improve the condition.  Elk

Roofing Co. v. Pinson, 22 Ark. App. 191, 737 S.W. 2d 661 (1987).

However, the persistence of pain is not sufficient in itself to

extend the healing period.  Mad Buthcher, Inc. v. Parker, 4 Ark.

App. 124, 628 S. W. 2d 582 (1982).  

     The next issue for determination is when the claimant
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reached the end of her healing period for her second surgery to

her right wrist.  The claimant contends that she is entitled to a

three-month healing period for the second surgery to her wrist. 

Respondents no. 1 contend that the claimant’s healing period

ended on June 19, 2007.

     Here, the claimant underwent a second surgery on May 1,

2007, for her admittedly compensable right wrist injury of

February 5, 2002.  This surgery was performed by Dr. Michael

Moore due to “recurrent right carpal tunnel syndrome”.   The

medical records demonstrate that Dr. Moore performed  “a right

carpal tunnel release with placement of Neurogen wrap.”  The

claimant’s testimony and the medical evidence(Dr. Moore’s July

27, 2010 report) demonstrate that following this second surgery,

her symptoms improved slightly.  

     However, the parties failed to introduce the operative notes

from this surgery or any medical evidence pertaining to the 

claimant’s follow-up care by Dr. Moore or any other treating

physician.  The primary evidence of record relating to the

claimant’s after-care is found in the testimony elicited during

the hearing from her and minor references in medical notes

beginning some three years later.  Here, although as of the date

of the hearing, the claimant had ongoing complaints of pain and

other symptoms relating to her right hand/wrist, it is well

settled in workers’ compensation law that pain is insufficient in

itself to extend the healing period.  

     Nonetheless, a reasonable basis for determining an
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appropriate amount of healing time from carpal tunnel release

surgery is found in one of Dr. Benafield’s initial medical notes

of April 9, 2003.   There, Dr. Benafield opined, in relevant

part, the following: “I think Ms. Gross needs to have carpal

tunnel releases done bilaterally.  I [sic] like to do these one

at a time spaced out 6-8 weeks. . . .” 

     With that in mind, on the basis of the record as a whole, I

find that the preponderance of the evidence before me

demonstrates that the claimant’s healing period for her second

surgery ended some eight weeks after said surgery.  Hence, the

claimant’s healing period for her May of 2007 surgery ended on 

July 1, 2007.  A two-month recovery period is a reasonable period

of time for recovery from carpal tunnel release surgery.

C.  Anatomical Impairment

     An injured worker must prove by a preponderance of the 

evidence that she is entitled to an award for a permanent

physical impairment. Weber v. Best Western of Arkadelphia,

Workers' Compensation Commission F100472 (Nov. 20, 2003).  Any

determination of the existence or extent of physical impairment

shall be supported by objective and measurable findings.  Ark.

Code Ann. § 11-9-704(c)(1)(B). 

     “Objective findings” are defined as those findings which

cannot come under the voluntary control of the patient.  Ark.

Code Ann. § 11-9-102(16)(A)(i). 

     Pursuant to Ark. Code Ann. § 11-9-522(g) and our Rule

099.34, the Commission has adopted the Guides to the Evaluation
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of Permanent Impairment (4th ed. 1993), to be used to assess

anatomical impairment.   Permanent benefits shall be awarded only

upon a determination that the compensable injury was the major

cause of the disability or impairment.  Ark. Code Ann. § 11-9-

102(4)(F)(ii)(a).

     In the case at bar, the parties stipulated that respondents

no. 1 have not paid any benefits for a permanent partial

impairment.  The claimant contends she is entitled to a 20%

impairment rating for each wrist as assigned by Dr. Moore. 

Respondents no. 1 contend that the claimant is entitled to a zero

percent impairment rating as assessed by Dr. Sidani.  

     Here, on February 15, 2005, during his deposition testimony,

Dr. Moore assigned the claimant a 20% anatomical impairment

rating for each wrist.  This rating was based on Chapter 3, Page

57, Table 16, of the AMA Guides, 4th Edition.  However, only

minimal evidentiary weight has been assigned Dr. Moore’s expert

opinion since it was given prior to the claimant’s second surgery

to her right wrist, and based on dated nerve conduction studies

from December 1, 2004.  

     Most recently, on June 28, 2012, Dr. Sidani essentially

opined that he did not see any permanent impairment from the

claimant’s carpal tunnel surgeries.  Minimal weight has been

assigned this expert opinion, considering the findings of the

claimant’s most recent nerve conduction studies of June 17, 2011,

which revealed abnormalities in the median nerve as being “mild

to moderate.”          
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     I find that the appropriate section of the Guides from which

to assess a permanent anatomical impairment for the clamant’s

bilateral carpal tunnel injury is found in Chapter 3, page 3/57,

Table 16 (Upper Extremity Impairment Due to Entrapment

Neuropathy), as referenced by Dr. Moore.  The recommended degree

of severity and percentage of upper extremity impairment for the

Entrapment site at the wrist is set forth in Table 16, under the

“median (nerve)” Section. 

     Here, the claimant’s most recent nerve conduction study of

June 17, 2011 was abnormal, confirming residual carpal tunnel

syndrome, in both hands.  According to this study, the claimant’s

changes are mild to moderate, in both hands.  Under Table 16, the

degree of severity of impairment for the wrist is 10% with mild

changes, 20% for moderate changes, and 40% for severe changes. 

In the present matter, since the claimant’s changes range from

10%(mild) to 20%(moderate), in both hands, I find that the

claimant sustained a 15% physical impairment to each hand/wrist. 

This rating is based on objective and measurable physical

findings of her most nerve conduction study of June of 2011.  See

Single v. City of Pine Bluff, Workers’ Compensation Commission

F302526 (March 29, 2009).

     The claimant credibly testified that prior to her

compensable bilateral carpal tunnel injury, she had no previous

problems or treatment for her wrists.  No testimony or

documentary evidence to the contrary has been presented. 

Therefore, I find that the claimant proved that her compensable
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injury of February of 2002, was the major cause of her 15%

anatomical impairment to each wrist.  Ark. Code Ann. §

11-9-102(4)(F)(ii)(a).

D. Permanent Total Disability

     The claimant contends that she has been rendered permanently 

and totally disabled as a result of the compensable injury of 

February 5, 2002. 

     Ark. Code Ann. § 11-9-519(e)provides:

(1) "Permanent total disability" means inability,
because of compensable injury or occupational
disease, to earn any meaningful wages in the same
or other employment.

(2) The burden of proof shall be on the employee
to prove inability to earn any meaningful wage in
the same or other employment.

     The instant claimant is only middle age, forty-eight years

old.  She has a high school diploma.  Her testimony demonstrates

that she has two vocational certificates, one in the hospitality

industry, and another one in workers’ compensation.  Although the

claimant denied any other vocational training, Ms. Moore’s

Vocational Evaluation Report of August 15, 2012, demonstrates

that the claimant received a certificate from North Arkansas

Community College in Travel and Tourism.

     The evidence demonstrates that the claimant has primarily

worked in the food industry.  She previously worked for

Copeland’s, as general manager from 1987 until 1999.  In 2000,

the claimant went to work for Colton’s as general manager of food

service.  At the time of her compensable incident, the claimant
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worked as assistant manager for the respondent-employer.   

     Here, the claimant sustained an admittedly compensable

bilateral hand/wrist injury on February 5, 2002.  Her injury

occurred due to her right hand getting caught in some equipment,

and her having yanked her hand out.  The claimant has treated

with several physicians, and undergone three surgeries to her

wrists.  On April 9, 2003, Dr. Benafield assessed the claimant

with “severe bilateral carpal tunnel syndrome,” for which he

recommended releases bilaterally.  The claimant underwent her

first surgery, in the form of right carpal tunnel release, by Dr.

Benafield in May of 2003.  On September 8, 2003, Dr. Varela

performed left carpal tunnel release in September of 2003. 

Following these surgeries the claimant reported recurrent pain

and other related symptoms of the hands.  In May of 2007, the

claimant underwent a second surgery to her right wrist due to “a

recurrent right carpal tunnel syndrome.”  This surgery was

performed by Dr. Moore, in the form of a right carpal tunnel

release with placement of Neurogen wrap.

     Since this time, the claimant has continued with complaints

of significant pain of the hands, numbness, tingling, and

coldness of the hands.  However, Drs. Rutherford, Moore, and

Sidani have opined that there are no surgeries indicated for the

claimant’s wrists.   

     Here, the parties stipulated that the claimant’s neck

problems have been found not to be compensable.  Nonetheless, on

August 4, 2010, Dr. Rutherford opined that the claimant’s
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“Clinical examination demonstrates reflex change consistent with

symptomatic cervical disk disease.”  The claimant has undergone 

MRIs of the cervical spine, which showed multilevel degenerative

disc disease, and significant abnormalities, which included, but

not limited to diffuse bulge spur with canal narrowing at C4-5.

     On June 9, 2011, Dr. Rutherford specifically opined,

“Examination continues to demonstrate reflex changes consistent

with symptomatic cervical spondylosis.”  However, on June 17,

2011, Dr. Rutherford opined: “There is no evidence for cervical

radiculopathy contributory to symptoms.  Likewise, there is no

evidence for ulnar neuropathy contributory to symptoms.”

     The claimant underwent evaluation by Dr. Sidani on June 28,

2012.  At that time, Dr. Sidani opined that he felt most of the

claimant’s symptoms were coming from so called double-crush

phenomenon.  He specifically stated that her symptoms pointed

towards “cervical pathology” at that point.   Dr. Sidani noted

that the claimant had excellent range of motion of her wrists and

fingers.

     During the hearing, the claimant and her sons testified that

due to her compensable injury, the claimant has problems grasping

things, and opening jars.  The testimony elicited during the

hearing demonstrates that the claimant’s activities have been

significantly limited due to her compensable injury.  However,

their testimony demonstrates that the claimant is able to drive,

do some cooking, shopping, and housework.  Since her injury, the
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claimant has attempted to run her own restaurant for a few

months, and worked a few weeks at Popeyes.  The claimant

primarily takes over-the-counter medications for her symptoms. 

She maintains that she is unable to work due to her compensable

injury.  However, the record does not demonstrate that any

physical restrictions have been placed on the claimant by any of

her treating physicians.  

     As of the date of the hearing the claimant was drawing

Social Security Disability benefits.  The claimant has made no

recent effort to pursue any gainful employment.              

     Therefore, after considering all the evidence in this case

impartially, without giving the benefits of the doubt to either

party,  I find that the claimant failed to prove by a

preponderance of the evidence she is permanently totally disabled

as a result of her compensable bilateral carpal tunnel wrist

injury of February 2002.  

     The evidence before me demonstrates that the claimant has

above average-intelligence and transferable skills.  Hence, she

has the ability to return to the work force in a variety of

fields.  The claimant is capable of driving, using of a computer,

and other activities of daily living. She primarily takes over-

the-counter medications for her compensable injury.  

     In summary, the evidence of record does not show that the

claimant’s ability to return to the work force has been

significantly affected by her compensable bilateral carpal tunnel
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syndrome.  Although the claimant suffers some symptoms from her

compensable injury, the evidence before me demonstrates that the

majority of the claimant’s symptoms are due to her cervical

problems.  Hence, the preponderance of the evidence in this case

does not demonstrate that because of her compensable injury of

2002, the claimant has the inability to earn any meaningful wages

in the same or other employment.            

     While I recognize that Mr. White, a vocational specialist,

stated in September of 2009, that the claimant could not return

to work.  In August of 2012, Mr. White stated that this

vocational report has no validity since it was over three years

old.  Based on the aforementioned, and because Mr. White

considered other conditions not related to the claimant’s

compensable injury, minimal weight has been attached to this

opinion.

     In addition, on August 12, 2012, Ms. Moore, a certified

rehabilitation counselor, stated that the claimant was unable to

sustain competitive employment.  Minimal weight has also been

attached to this opinion since it was based of the claimant’s

self-report of pain and physical limitations, because no doctor

has placed any physical limitations on the claimant due to her

compensable injury, and because some of the claimant’s physical

limitations cited in this report are attributable to conditions

not related to her compensable injury.  
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E.  Attorney’s Fee

     The parties stipulated that respondents no. 1 have

controverted this claim for additional benefits in its entirety.

Therefore, the claimant’s attorney is entitled to a controverted

attorney’s fee on all indemnity benefits awarded herein to the

claimant, pursuant to  Ark. Code Ann. § 11-9-715.

      FINDINGS OF FACT AND CONCLUSIONS OF LAW  

     On the basis of the record as a whole, I hereby make the 

following findings of fact and conclusions of law in accordance 

with Ark. Code Ann. §11-9-704.

     1.  The Arkansas Workers’ Compensation Commission has        
         jurisdiction over this claim.

2.  The employee-employer-carrier relationship existed on at
         all relevant times, including on or about February 5,    
         2002.

3.  The claimant sustained compensable injuries to her       
         left and right wrists/hands.

4.  The Court of Appeals’ Opinion, dated November 12, 2008,
         is the law of the case. 

5.  The claimant’s average weekly wage was $545.82.  Her
         compensation rates are $364 and $273. 

6.  Respondents no. 1 have controverted this claim for       
         additional benefits in its entirety.

7.  The claimant’s neck condition was found not to be
         compensable.  

8.  That Mr. White was not physically able to give his
         deposition.

9.  That respondents no. 1 have not paid any benefits for a
         permanent partial impairment.

    10.  The claimant’s Motion for Recusal is hereby denied.



46

    The Act is constitutional.  

    11.  The claimant reached the end of her healing period for
         second right wrist surgery on June 1, 2007.

    12.  I find that the claimant sustained a 15% impairment      
         rating to each hand/wrist.

    13.  The claimant failed to prove by a preponderance of the   
         credible evidence that she has been rendered permanently 
         and totally disabled by her compensable injury of        
         February 5, 2002.

    14.  The claimant’s attorney is entitled to a controverted    
         attorney’s fee on all indemnity benefits awarded herein, 
         pursuant to Ark. Code Ann. §11-9-715.
                        
                              AWARD                  

     Respondents no. 1 are directed to pay benefits in accordance

with the findings of fact set forth herein this Opinion. 

Pursuant to Ark. Code Ann. § 11-9-715, the claimant’s attorney is

entitled to a 25% attorney’s fee on the indemnity benefits

awarded herein.  This fee is to be paid one-half by the carrier

and one-half by the claimant. 

     All accrued sums shall be paid in lump sum without discount,

and this award shall earn interest at the legal rate until paid,

pursuant to Ark. Code Ann. § 11-9-809.

     All issues not addressed herein are expressly reserved under 

the Act.

IT IS SO ORDERED.

          ____________________________
     CHANDRA L. BLACK

Administrative Law Judge     


