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STATEMENT OF THE CASE

On May 8, 2012, the above captioned claim came on for a hearing in

El Dorado, Arkansas.  A prehearing conference was conducted in this matter on

March 15, 2012, and a Prehearing Order was filed on that same date.  A copy of the

Prehearing Order was marked as Commission Exhibit 1, and made a part of the

record herein without objection, subject to any modifications made at the full

hearing.  

At the full hearing, the parties stipulated to the following:

1) The Arkansas Workers’ Compensation Commission has jurisdiction
of this claim.

2) The employee-employer-carrier relationship existed at all relevant
times, including November 1, 2010.
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3) Claimant’s compensation rates are $267.00 per week for temporary
total disability and $200.00 per week for permanent partial disability.

4) Respondents have controverted this claim in its entirety.

5) All issues related to permanency are reserved.

At the full hearing, the parties agreed the first issue to be determined would

be whether the claimant sustained a compensable back injury by specific incident

on November 1, 2010.  If compensability is overcome, the second issue will be

whether the claimant is entitled to temporary total disability benefits, all associated

medical treatment, and attorney’s fees.

At the full hearing, claimant contended that on November 1, 2010, while

working for her employer, Lewis Records Management, and performing the

essential and necessary duties of her job, she suffered an injury to her lower back

causing disk space desiccation at L3-4, L4-5 and L5-S1.  The claimant contends

that she sought medical attention, which she filed with her health insurance, and

that her medical providers refused to continue care because this is a work related

injury and her health insurance will no longer cover the cost of the care because of

the injury occurring at work.  The claimant has been denied medical care by the

respondents and continues to work for the employer.  Claimant is entitled to

temporary total disability benefits and medical care.  

Respondents contended at the full hearing that the claimant did not sustain

a compensable injury on November 1, 2010.  

FINDINGS OF FACT AND CONCLUSIONS OF LAW
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After reviewing the record as a whole, to include medical reports, documents,

and other matters properly before the Commission, and having had an opportunity

to hear the testimony of the claimant and to observe her demeanor, the following

findings of fact and conclusions of law are hereby made in accordance with Ark.

Code Ann. § 11-9-704:

1) The Arkansas Workers’ Compensation Commission has
jurisdiction over this claim.

2) The stipulations agreed to by the parties and recited herein
are reasonable and are hereby accepted as fact.

3) The claimant has failed to prove by a preponderance of the
evidence that she sustained a compensable back injury by
specific incident on November 1, 2010.

DISCUSSION

The claimant testified that she has worked for the respondent employer for

approximately eleven years.  The claimant testified a part of her normal work duties

required her to lift boxes of records.  While lifting a box in the course of her work

duties, the claimant testified as follows regarding the incident on November 1, 2010,

which lead to her alleged compensable back injury:

Q Okay.  So on November 1st, when the injury happened, tell us exactly
what you were doing.

A Okay.  After the boxes come in, you have to do inventory, so I was
writing down with the description on the box, and I had finished and gave it
an inventory number, and I was getting ready to proceed to my next box, and
when I got ready to lift the box and take it out from the next box, that’s when
my back popped.

Q Okay.  The boxes were stacked one on tope of the other?



-4-MICHELLE GRIMES - G104737

A Yes, they were stacked.  They stacked them like two high.  You’d do
two boxes at a time.  When he comes in, he stacks them two boxes high.

Q So you had to pick up the box that was on the top and move it off so
you could get to the bottom?

A To the bottom one.

Q When in that process, specifically, did you feel the pop?

A When?

Q Yes.

A Well, the minute I picked it up.

Q Okay.  You picked up the box and felt it pop?

A Yes.

Q Were these large boxes or small boxes?

A This was a large box.

(T. pp. 13-14, lines 7-25 & 1-7)

The claimant testified no one was present when she felt her back pop on

November 1, 2010, but that she reported the incident to Mr. Bill Lewis, her

supervisor, the next day on November 2, 2010.  The claimant testified as follows

regarding the pain she felt the moment her back popped while lifting the box on

November 1, 2010:

A Oh, I’ve never hurt like that before.  Just pain.  Sharp, shooting pain.
Hurting.  But like I say, I didn’t . . . .  I pushed myself to go.  The worse I got,
it began to get numb and tingling, you know, up and down, you know, if I’d
sit or lay, but I’ve never felt a pain like that before.

(T. pp. 15-16, lines 22-25 & 1-2)
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Following the November 1, 2010, incident, the claimant testified her back

continued to get worse.  Ultimately, the claimant testified she sought medical

treatment from Dr. Massanelli on November 30, 2010.  The claimant testified that

after her November 30, 2010, appointment with Dr. Massanelli, she again apprised

Mr. Lewis of her situation, and that on November 30, 2010, Mr. Lewis then made a

report over the phone of the claimant’s work related injury.  (T. p. 18, lines 6-10)

The claimant testified she received medical treatment from Drs. Massanelli and

Shahim, and that Dr. Shahim gave her injections.  The claimant testified the

injections did not relieve her pain.  With injections and other conservative treatment

not working, the claimant testified Dr. Shahim recommended surgery on the  lower

part of her back.  (T. pp. 19-20, lines 16-25 & 1-3)  The claimant testified she has

not had the surgery recommended by Dr. Shahim because workers’ compensation

is denying her claim.  (T. p. 21, lines 23-25)  

Dr. Shahim in his June 2, 2011, report did state, “The patient has failed

conservative management.”  Dr. Shahim goes on to state, “If she chose surgery

we’ll plan on decompression and resection of the synovial cyst at L4-5, right.  I have

explained to her that she may ultimately require a facet fusion.”  (Cl. Ex. 1, pp. 27-

28)

The claimant testified that she had never had any trouble with her back at all.

(T. p. 25, lines 2-4)  The claimant contends her current back problems are related

to the lifting event on November 1, 2010, and as such should be treated as a

compensable back injury.  The claimant contends that as a result of her alleged
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compensable back injury of November 1, 2010, she is entitled to temporary total

disability benefits, all associated medical treatment, and attorney’s fees.

Respondents contend claimant did not sustain a compensable back injury on

November 1, 2010.

ADJUDICATION

For the claimant to establish a compensable injury as the result of a specific

incident which is identifiable by time and place of occurrence, the following

requirements of Ark. Code Ann. § 11-9-102(4)(A)(i) must be established:

(1) proof by a preponderance of the evidence of an injury arising
out of and in the course of employment;

(2) proof by a preponderance of the evidence that the injury
caused internal or external physical harm to the body which required
medical services or resulted in disability or death;

(3) medical evidence supported by objective findings, as defined
in Ark. Code Ann. § 11-9-102(16), establishing the injury; and,

(4) proof by a preponderance of the evidence that the injury was
caused by a specific incident and is identifiable by time and place of
occurrence.

If the claimant fails to establish by a preponderance of the evidence any of the

requirements for establishing the compensability of the injury alleged, she fails to

establish the compensability of the claim, and compensation must be denied.

Mickel v. Engineered Specialty Plastics, 56 Ark. App. 126, 938 S.W2d 876 (1997).

In the case at hand, the claimant has failed to prove by a preponderance of

the evidence that her back injury arose out of or in the course of her employment,

and the claimant has failed to prove by a preponderance of the evidence that her
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back injury was caused by a specific incident and is identifiable by time and place

of occurrence.  I find that the claimant has failed to meet the first and fourth element

of compensability outlined above for a number of reasons.  First, the claimant

testified at the full hearing that she had never had any problems with her back.  (T.

p. 25, lines 2-4)  However, the medical record from Interfaith Clinic dated August

9, 2010, found at Respondents’ Exhibit 1, page 12, shows the claimant complained

of low back pain on August 9, 2010, which was over two months prior to the alleged

incident on November 1, 2010.  The medical records show something was going on

with the claimant’s back prior to November 1, 2010.  Second, when the claimant first

reported for medical treatment to Dr. Massanelli on November 30, 2010, she filled

out a  “HEALTH INFORMATION SHEET.”  On the Health Information Sheet, the

claimant was asked, “IF INJURED, WHERE AND HOW DID YOUR INJURY TAKE

PLACE?:”  The claimant replied, “really don’t know.”  (R. Ex. 1, p. 2)  The claimant

testified at the full hearing that when she lifted the box on November 1, 2010, she

“never hurt like that before” and also stated, “I’ve never felt a pain like that before.”

(T. pp. 15-16, lines 22-25 & 1-2)  For the claimant to testify that the November 1,

2010, lifting incident wherein her back popped caused her to experience the worse

pain she had ever felt in her life and then to fill out Dr. Massanelli’s form on

November 30, 2010, saying she did not remember how she hurt her back does not

add up.

The claimant’s testimony does not coincide with the medical records which

causes this examiner to question the claimant’s credibility with regard to the onset
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of her back problems.  Clearly, the medical records show the claimant has objective

medical findings of a back injury; however, the credible evidence now before the

Commission casts serious doubt on whether the claimant’s back injury arose out of

and in the course of her employment and whether the injury was caused by a

specific incident which is identifiable by time and place of occurrence.  The medical

records show the claimant had back problems for which she sought medical

treatment less than three months prior to the alleged November 1, 2010, incident.

Further, the medical records show the claimant could not remember an incident at

work where her back popped which caused her to have the worst pain she had ever

felt in her life. The claimant was specifically asked in the medical treatment she

received what she felt caused her back problems, and she stated at the

November 30, 2010, medical visit that she did not know.  It must also be noted the

claimant sought no medical treatment between November 1, 2010, and

November 30, 2010, for her alleged November 1, 2010, compensable back injury.

And, the fact remains the claimant complained of lower back pain at the Interfaith

Clinic in August of 2010, only a few months before her alleged November 1, 2010,

incident.

In summary, the claimant has the burden of proving by a preponderance of

the evidence that she suffered a compensable injury to her low back as the result

of an incident on November 1, 2010.  I find that the claimant has failed to meet that

burden of proof.  The medical records show the claimant had back pain shortly prior

to November 1, 2010, and when asked by her doctors the origin of her back pain,
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the claimant could not recall.  Based upon the credible evidence now before the

Commission, I find the claimant has failed to meet her burden of proving by a

preponderance of the evidence that she suffered a compensable injury to her back

on November 1, 2010.

ORDER

The claimant has failed to prove by a preponderance of the evidence that

she sustained a compensable injury to her back while employed by the respondents

on November 1, 2010.  Therefore, her claim for compensation benefits is hereby

denied and dismissed.

IT IS SO ORDERED.

S. DALE DOUTHIT
Administrative Law Judge


