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STATEMENT OF THE CASE

A hearing was conducted June 11, 2012 to determine whether the

claimant sustained a compensable injury within the meaning of the Arkansas

Workers' Compensation laws. 

A prehearing telephone conference was conducted in this claim on May

9, 2012, and a Prehearing Order was filed on said date.  At the hearing the

parties announced that the stipulations, issues, as well as their respective

contentions were correctly set out in the Prehearing Order subject to an

amended contention by the claimant concerning the period of temporary total

disability requested which was identified at the hearing.  A copy of the
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Prehearing Order was introduced as “Commission's Exhibit 1.”  

It was stipulated that the employee/employer/carrier relationship existed

at all relevant times, including December 20, 2011; that the claimant earned

sufficient wages to entitle her to compensation rates of $539.00 per week for

temporary total disability and $404.00 per week for permanent partial

disability; and, that respondents had controverted the claim in its entirety.

By agreement of the parties, the primary issue presented for

determination  concerned compensability.  If overcome, claimant's entitlement

to associated benefits must be addressed. 

During the prehearing conference, the claimant contended, in summary,

that she sustained a compensable injury as a result of a specific incident when

she slipped and fell at work on December 20, 2011; that respondents should

be held responsible for all medical and related treatment, together with

continued reasonably necessary medical treatment; that she was entitled to

temporary total disability benefits beginning December 21, 2011, and

continuing until she returned to work during January, 2012, the exact date to

be identified at the hearing; and, that a controverted attorney's fee should

attach to any benefits awarded.  At the hearing, the claimant contended she

was entitled to temporary total disability through January 9, 2012, at which
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time she was released to return to full time work. 

Respondents contended that the claimant was not performing

employment services at the time of the admitted incident.  Further,

respondents maintained that the claimant did not sustain an injury at the time

of her alleged fall, specifically contending that there were no objective medical

findings to support the claim.

The claimant, Tonya Grice, was the only lay witness to testify.  The

record is composed solely of the transcript of the June 11, 2012 hearing

containing medical records. 

From a review of the record as a whole, to include medical reports,

documents, and other matters properly before the Commission, and having

had an opportunity to hear the testimony of the claimant and to observe her

demeanor, the following findings of fact and conclusions of law are made in

accordance with Ark. Code Ann. §11-9-704:

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The Arkansas Workers’ Compensation Commission has jurisdiction

over this claim.

2. The stipulations agreed to by the parties are hereby accepted as fact.

3. The claimant was not performing employment services at the time she
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slipped and fell at the employer's premises on December 20, 2011.  

4. The claimant has failed to, prove by a preponderance of the evidence,

that she sustained an injury on December 20, 2011, which has been

established by medical evidence supported by objective findings.

5. Respondents are responsible for all medical and related expenses

which were incurred by the claimant at the employer's direction.  

DISCUSSION

The relevant facts in this claim are undisputed.  As previously noted, the

claimant was the only witness to testify.  On and before December 20, 2011,

the claimant was employed a LPN for the Pulaski County Sheriff's Office.  The

claimant's duties were to provide patient care for prisoners at the jail.  The

claimant testified that on December 20, 2011, she completed her work;

clocked out following her work shift; and was leaving the building at which

time she slipped and fell landing on her right hip.  The claimant stated she

promptly reported her injury to her immediate supervisor, Sarah Spear, from

her cell phone after she got to her car at which time she was advised to return

to the building to fill out paperwork and give a statement.  After the claimant

gave a statement to her employer, she was told to immediately go to

Concentra Health Center for treatment.  
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The claimant was initially examined and treated by Dr. Scott Carle at

Concentra  Health Center on December 20, 2011.  The claimant stated that

x-rays were taken and that she was given written prescriptions for

medications.  The claimant was released to return to work in the sedentary job

class, which apparently was not provided.  The claimant was eventually

released by Dr. Carle to full duties on January 9, 2011, without restrictions.

(Cl. Ex.A1-A12, 1-7)

The claimant stated that in addition to Dr. Carle, she had also been

examined by Dr. Jamie Howard at the Family Medical Center, one time only,

at which time she was given more medications and advised that she had

bursitis.  The report from  the Family Medical Center noted all of the claimant's

medications, most of which were unrelated to her claim except for Tylenol and

ibuprofen.  There was no indication of muscle relaxers identified by the

claimant as a medication prescribed at Concentra. (Tr.16)(Cl. Ex. A1-A12)  

The claimant also testified that she had been examined by Dr. Bowen,

an orthopedic surgeon who performed an x-ray which was negative and that

Dr. Bowen prescribed steroids.  No reports from Dr. Bowen were introduced

at the hearing. 

ADJUDICATION
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For the claimant to establish a compensable injury as a result of a

specific incident which is identifiable by time and place of occurrence, the

following requirements of Ark. Code Ann. §11-9-102(4)(A)(i)(Repl. 2002),

must be established:

(1) proof, by a preponderance of the evidence, of an injury arising out of and

in the course of employment; 

(2) proof, by a preponderance of the evidence, that the injury caused internal

or external physical harm to the body which required medical services or

resulted in disability or death; 

(3) medical evidence supported by objective findings, as defined in Ark. Code

Ann. §11-9-102(4)(D), establishing the injury; and 

(4) proof, by a preponderance of the evidence, that the injury was caused by

a specific incident and is identifiable by time and place of occurrence. Mikel

v. Engineered Specialty Plastics, 56 Ark. App. 126, 938 S.W.2d 876 (1997).

The workers’ compensation statutes provide that “[a] compensable

injury must be established by medical evidence supported by objective

findings....” Ark. Code Ann. §11-9-102(4)(D) (Supp. 2007). “Objective findings”

are defined as “those findings which cannot come under the voluntary control

of the patient.” Ark. Code Ann. §11-9-102(16)(A)(i)(Supp. 2007). While

objective medical evidence is necessary to establish the existence and extent

of an injury, it is not essential to establish the causal relationship between the

injury and the work-related accident by medical opinion. Wal-Mart Stores, Inc.
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v. VanWagner, 337 Ark. 443, 990 S.W.2d 522, 524 (1999); Horticare

Landscape Management v. McDonald, 80 Ark. App. 45, 89 S.W.3d 375

(2002).

Again, it is undisputed that the claimant slipped and fell on the

employer's premises.  It is undisputed that the claimant had clocked out for

the day and was leaving the building.  Respondents contend that the claimant

was not performing employment services at the time of the incident.

Respondents also contend that the claimant did not sustain an injury which

has been established by medical evidence supported by objective findings.

The claimant asserts that even after clocking out she is required to respond

to any “code calls”; however, it is undisputed that the claimant was not

responding to a code at the time she slipped and fell. (Tr.29)

ADJUDICATION

A compensable injury is defined as an accidental injury ... arising out

of an in the course of employment.  Ark. Code Ann §11-9-102.  “Arising out of

the employment” refers to the origin or cause of the accident and the phrase

“in the course of employment” refers to the time, place, and circumstances

under which the injury occurred.  Gerber Products v. McDonald, 15 Ark. Ap.

226, 692 S.W .2nd 879 (1985).  The test for arising out of the employment



-8-

requires that a causal connection exist between the injury and the

employment.  The injury must be a natural or probable consequence or

incident of the employment and a natural result of one of its risks.  J & G

Cabinets v. Hennington, 269 Ark. 789, 600 S.W .2nd 916 (1980).

An employee traveling to and from the workplace is generally not acting

within the course of the employment.  Swearengin v. Evergreen Lawns, 85

Ark. App. 61, 146 S.W .3rd 830 (2004).  The “going and coming rule” ordinarily

precludes recovery for an injury sustained while an employee is going to or

returning from work.  The rationale behind the rule is that an employee is not

within the course of employment while traveling to and from her job, and all

persons, including employees, are subject to the hazards of travel to and from

work in a vehicle.  American Red Cross v. Hogan, 13 Ark. App. 194, 681

S.W .2nd 417 (1985).

A compensable injury does not include an injury inflicted upon an

employee at a time when employment services were not being performed.

Ark. Code Ann §11-9-102.  An employee is performing “employment services”

when he or she is doing something that is generally required by his or her

employer.  White v. Georgia-Pacific Corp., 339 Ark. 474, 6 S.W .3rd 98 (1999).

The test for determining whether the employee was performing employment
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services is “whether the injury occurred within the time and space boundaries

of the employment, when the employee [was]  carrying out the employer's

purpose or advancing the employer's interest directly or indirectly.”  Pifer v.

Single Source Transportation, 347 Ark. 851, 69 S.W.3rd 1 (2002).

A claimant was not entitled to compensation for slipping and falling on

ice in the employer's parking lot; walking to and from one's car, even on the

employer's premises, does not qualify as performing employment services.

Hightower v. Newark Public School System, 57 Ark. App. 159, 943 S.W .2nd

608 (1978).

Even if the claimant was performing employment related services which

is contrary to the findings of facts and conclusions, aforementioned;

nevertheless, the immediate claim would fail because the claimant has not

proven her claim by medical evidence supported by objective findings.

Although, the initial treating physician, Dr. Scott Carle, diagnosed the

claimant's alleged hip injury as a contusion of the hip, when questioned

concerning whether he specifically observed any bruising or whether his

diagnosis was based upon the history reported by the claimant, Dr. Carle

conceded that he did not see any observable objective findings  at the time of

his examination.  (Resp.Ex. 1) .
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It  is  well-settled   that  claimant  has   the   burden  of  proving  the

job-relatedness of any alleged injury, without the aid of any kind of

presumption in her favor.  Pearson v. Faulkner Radio Service, 220 Ark. 368,

247 S.W.2d 964 (1952); Farmer v. L.H. Knight Company, 220 Ark. 333, 248

S.W.2d 111 (1952).  The burden of proof claimant must meet is

preponderance of the evidence.  Voss v. Ward’s Pulpwood Yard, 248 Ark.

465, 425 S.W .2d 629 (1970).  Under prior law, it was the duty of the

Commission to draw every legitimate inference in favor of the claimant and to

give claimant the benefit of the doubt in making factual determinations.

However, current law requires that evidence regarding whether or not claimant

has met the burden of proof be weighed impartially, without giving the benefit

of the doubt to either party.  Ark. Code Ann. §11-9-704(c)(4); Wade v. Mr.

C.Cavenaugh’s, 298 Ark. 363, 768 S.W .2d 521 (1989); Fowler v. McHenry,

22 Ark. App. 196, 737 S.W .2d 663 (1987).

After reviewing the evidence in this case impartially, without giving the

benefit of the doubt to either party, I find the claimant has failed to prove that

she was performing employment services at the time of her injury.  Further,

I find the claimant has failed to establish an injury which was confirmed by

medical evidence supported by objective findings.  Accordingly, the within
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claim must be respectfully denied and dismissed.

Although, the claimant failed to prove a compensable injury, the

employer is responsible for those medical expenses which were incurred by

the claimant at the employer's direction.   See Southern Hospitalities v. Britain,

54 Ark. App. 318, 925 S. W. 2nd 810 (1996).  

It appears that a portion of claimant's medical expenses were paid by

the claimant's health insurance provider.  Accordingly, respondents are

entitled to a credit or offset for benefits previously paid pursuant to Ark. Code

Ann. §11-9-411.  However, respondents must reimburse the claimant for her

out-of-pocket expenses, if the medical was directed by the employer.  

IT IS SO ORDERED.

                                                                    

DAVID GREENBAUM                                 

Chief Administrative Law Judge                  


