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STATEMENT OF THE CASE

A hearing was conducted in the above style claims to determine the claimant’s entitlement

to additional workers’ compensation benefits.  On February 6, 2012, a pre-hearing conference
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was conducted in these claims, from which a Pre-hearing Order of the same date was filed.  The

Pre-hearing Order reflects stipulations entered by the parties, the issues to be addressed during the

course of the hearing, and the contentions of the parties relative to the afore.  The Pre-hearing

Order is herein designated a part of the record as Commission Exhibit #1.

The claimant’s attorney noted with the payment by respondents #1 of a check for interest

on the temporary total disability award plus a late payment on the interest on the temporary total

disability award as well as attorney fee, the afore is no longer an issue.  The claimant further

contends that while respondents #1 tendered a check to the claimant for the 7% anatomical

impairment a credit was taken against same for overpayment of temporary total disability benefits,

and an attorney fee was paid on the remaining anatomical impairment payments. It is the

contention of the claimant that the attorney fee should be paid on the entire 7% impairment. 

Finally, the claimant contends that while a 20% penalty was submitted by respondents #1 for the

late payment of temporary total disability, he is entitled to a 36% penalty.

The testimony of Roy Green – the claimant, Lisa Underwood, and Jarrod Michael Gay,

coupled with medical reports, medical bills and other documentary evidence comprise the record

in this claim.  Further, both respondents #1 and respondent #2 have tendered briefs on the issue of

penalty and attorney fees on delinquent payments for medical expenses/reimbursements.  The

briefs are included as a part of this record.

DISCUSSION

Roy E. Green, the claimant, with a date of birth of March 14, 1943, commenced his 

employment with respondent-employer on January 5, 1998.  Educationally, the claimant

graduated high school in 1961, obtained a Bachelor of Arts Degree from Central Michigan



3

University and Master’s Degree in Fine Arts from the University of Hawaii.  With the afore

degrees, the claimant was employed for approximately eight (8) years as a scene designer and

technical director for the Des Moines Community Playhouse.  

While in Des Moines, Iowa the claimant was later self-employed remodeling and

constructing new homes.  In addition to the remodeling/construction business, the claimant owned

a commercial roofing business, and a commercial glass business as well as rental property.  The

claimant sold his construction business in 1990, and moved to Arkansas.  The claimant became

acquainted with Dwayne Allen, the owner of respondent-employer, and was and accepted

employment with same. 

Respondent-employer is in the construction business - - constructing buildings, restoring

courthouses, and doing some concrete work.  The claimant’s employment, the claimant’s duties

consisted of 80% supervisory work and 20% office work.  On August 10,  2000, the claimant

suffered a compensable injury to his low back which resulted in two (2) surgeries.  Respondent #2

provided workers’ compensation insurance coverage at the time of the claimant’s August 10,

2000, compensable injury.   

The claimant’s back surgeries were performed by Dr. Wayne Bruffett, a Little Rock

orthopedic surgeon.  The initial surgery was performed on October 26, 2000, and a second injury

was performed on February 1, 2001.  On May 17, 2002, a pain pump was put in place in the

treatment of the claimant’s compensable injury.  In June 2005, the claimant was assessed with a

29% whole body anatomical impairment by Dr. Terence Braden in connection with the August

10, 2000, compensable injury and subsequent surgeries.  The claimant returned to the employment

of respondent-employer in 2005.
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On September1, 2006, the claimant suffered an accident fall while within the course and

scope of his employment resulting in another injury to his low back.  Respondent #1 provided

workers’ compensation insurance coverage on behalf of respondent-employer at the time of the

claimant’s September 1, 2006, injury.  The compensability of the claimant’s September 1, 2006,

injury was disputed, resulting in a August 3, 2007, hearing before the Arkansas Workers’

Compensation Commission.  In an opinion filed October 4, 2007, the September 1, 2006, injury

was found to be a new injury, for which respondents #1, were ordered to pay workers’

compensation to and on behalf of the claimant.  An appeal was taken from the ruling of the

administrative law judge.  In an Opinion filed April 22, 2008, the Full Commission affirmed and

adopted the ruling of the administrative law judge.  The afore prior ruling are incorporated and

made a part of the present record.

On November 20, 2009, another hearing was conducted before the Arkansas Workers’

Compensation Commission in this claim on the issues of the claimant’s entitlement to additional

temporary total disability and medical benefits, as well as unpaid medical bills and reimbursement

of out-of-pocket expenses.  On February 18, 2010, an opinion was filed by the administrative law

judge pursuant to the November 20, 2009, hearing.  In addition to awarding the claimant

continuing temporary total disability benefits, medical benefits, and directing the reimbursement to

the claimant for out-of-pocket expenses in connection with the September 1, 2006, compensable

injury, respondents #1 were also directed to reimburse respondent #2 for expenses incurred by

same in connection with the treatment of the claimant’s September 1, 2006, compensable injury. 

An appeal of the afore award of the administrative law judge was taken by respondents #1.  In an

Opinion filed August 11, 2010, the Full Commission affirmed and adopted the ruling of the
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administrative law judge.  Respondents #1 appealed the ruling of the Full Commission to the

Arkansas Court of Appeal, which affirmed the order of the Full Commission  on October 4, 2011. 

The afore prior rulings are incorporated in this record.

The testimony of the claimant reflects that since the prior November 20, 2009, hearing

before the administrative law judge he has undergone additional surgeries.  Regarding the afore,

the claimant testified:

     I had a surgery - - 6-level fusion surgery by Dr. Ricca in 2009 in
December - - I believe it was December, and then, last April I had a
piece of bone removed from my - - that was poking my spinal cord
that was left over from the fusion surgery. (T. 18). 

The claimant’s testimony reflects that during the November 20, 2009, hearing he submitted a note

from Dr. Schlesinger which indicated that he would be permanently disabled.  The claimant added

that he concurs with the afore assessment.  

At the time of the November 20, 2009, hearing the claimant has submitted some medical

bills and requests for mileage to be paid.  The claimant was aware of the appeal of the rulings

growing out of the November 20, 2009, hearing.  The claimant offered that the mandate from the

appeal came down about September 14, 2011.  The claimant testified that he received a large

check encompassing the temporary total disability payments on approximately October 25, 2011. 

Respondents #1 stipulated that the check was due on October 19, 2011; that it was six (6) days

late, and that they paid a penalty on the temporary total disability benefits. (T. 19).   The claimant

testified regarding the discussion he had with the attorney for respondents #1 about the afore

check:

     Yes.  I asked him about it, and he told me that he’d instructed
them to even overnight the check to me if they had to in order for
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me to get it on time. (T. 20).

The claimant noted that the check was not received via overnight but by regular mail. 

The claimant testified that in correspondence of November 11, 2011, he wrote

respondents #1 and attached receipts.  The claimant explained the nature of the afore receipts:

     They were the actual doctor bills, so that they could look at how
many times I went to the doctor and pay the medical bills and be
able to look at them and compare them to the mileage that I was
asking for and for the prescription drug expense and my out-of-
pocket expense for prescription drugs. (T. 21).

The medical receipts submitted by the claimant covered the period May 2009 through September

2011.  The claimant also requested medical expenses, mileage, interest, and late payment penalties

in the November 11, 2011, letter.  The claimant had requested milage payment at the time of the

November 20, 2009, workers’ compensation  hearing.  The claimant acknowledged receiving a

November 30, 2011, letter from the attorney for respondents #1, which included a check in the

amount of $3,384.78.  The claimant offered that the reimbursement received from respondents #1

was for the period 2008 and 2009.  The claimant maintains that the $3,384.78, check was for

medical expenses, however did not include mileage.  The testimony of the claimant reflects that

during the course this claim since 2006, he has never been provided a form by respondent-carrier

#1, which he was directed to fill it out and submit it in order to get his mileage paid. (T. 24-25). 

The claimant testified that he is presently treating with Dr. Fonticiella and Dr. Garlapati. 

The claimant noted that he also had a June 2012, appointment to see Dr. Ricca.  The claimant

elaborated on the treatment and providers that he is currently seeing:

     Dr. Ricca was the surgeon that did the last - - performed the last
two surgeries, and I think I’m needing him to do one more, because
I have the same symptoms that I had before the last surgery. Dr.



7

Garlapati owns the pain clinic that I go to that takes care of this
pain pump and refills it.  Dr. Fonticiella is an internal medicine
specialist that I was referred to by my family doctors to the
Paragould Doctor’s Clinic. (T. 22).

The claimant was referred to his family physician by Dr. Ricca.  The claimant, while

acknowledging undergoing some diagnostic testing, denies ever having any problems with his

heart. (T. 23).  The claimant testified that he sees Dr. Garlapati at least once a month, and that he

has not seen Dr. Ricca since June 2011.

The claimant has continued to incur mileage expenses since last submitting a request for

mileage reimbursement to respondents #1.  The claimant offered that his calculation of mileage

reflects that he is owed approximately $900.00, at forty-three cents per mile.  The claimant

confirmed that at the November 20, 2009, hearing there was testimony regarding the fact that he

had only been paid mileage from one page, when in fact there were multiple pages submitted with

mileage on them.  Regarding the afore, the claimant testified:

     I totaled each page and they didn’t pay the grand total.  They
paid the total of just one page, and then, would never respond to
my phone calls or my letters for an explanation.

     The other thing that was odd about that was that they were
paying me through June of 2009, and Mr. Frye was saying they
didn’t owe me anything from after February. (T. 24-25).

Responsive to the contentions of respondents #1 with respect to certain medical expenses,

the claimant’s testimony reflects that he is not asserting that treatment for a finger injury or

psychiatric treatment is related to his September 1, 2006, claim.  The claimant explained that the

reason the bills are in the same stack as those related to the compensable injury is because it on

the same page.   As far as the relatedness of the bill for an oxygenator to the compensable injury,
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the claimant testified:

     I guess in a roundabout way it is, because I got so heavy that I
was not producing an amount of oxygen to take care of it, but I
also smoked for forty years out of my life; so - - (T. 26).

The claimant testified regarding his activity level following his surgery by Dr. Ricca:

     I was not allowed to be active at all.  I was not to lift more than
eight pounds and all along, one of my biggest problems is my
inability to walk any distance.  So, I became very sedentary for over
a year until doctor - - the doctor released me from those
restrictions. (T. 28).

The claimant offered regarding the medical bill related to swelling in his leg:

     It’s - - I have serious problems with oral medication as in the
oral medications were causing me to have serious edema, which is
swelling of the feet. (T. 29).

The claimant asserts that the afore medication was related to the compensable injury.  The

claimant that the treatment in connection with a rash that he developed was related to the

compensable injury.  Regarding the bill from Arkansas Methodist Hospital and its nexus to his

injury, the testimony of the claimant reflects:

     Yeah.  I think they took the tissue at the doctor’s office, and
then, this guy examined it. 

     It was - - as it turns out, I had a rash, a serious rash on my
ankles and my legs, my back, my arms, and they ended up trying
several different things to get rid of it, and it turned our that one of
the medications I was taking was the major problem.  So, I quit
taking that medication. (T. 29-30).

The claimant maintains that all of the medications in his exhibit package for which he seeks

reimbursement from respondents #1 are related to the September 1, 2006, compensable injury. 

The claimant takes Oxycodone, and Trazodone for pain as well as Dilaudid in the pain pump.  As
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for as other medications that he is required to take, the claimant testified:

     I take medicine to urinate.  I take medicine to do the other
operation.   I take - - 

     Yes.  I take a Valium at night, so that I can fall asleep.  I take
sleeping pills, because if I move in the night, the pain causes me to
wake up without the sleeping pills.  I take over-the-counter
potassium, fish oil pills, one aspirin a day, vitamins, and I have a
cream for my rash for my arms, and I’m sure there’s something
else, but - - that I’m forgetting, but - - (T. 30-31).

The claimant testified that he did not have to take the above medicines before the September 1,

2006, compensable injury.  However, the claimant does acknowledge the presence of the pain

pump before the September 1, 2006, accident.  

The claimant explained how he has been able to pay for his medications:

     I’ve purchased insurance, and then, paid deductibles and co-
payments as I purchased them. (T. 31). 

     
   The claimant testified that respondents #1 have not paid him for the co-payments nor have they

provided him with a prescription card.  The claimant offered regarding his circumstances, with the

none payment of mileage and medications by respondents #1, that he was unable to pay for them

himself:

     I wasn’t able to.  I used up all of - - you know, over the course
of this six - - or six years used up all of my retirement funds.  I lost
my house.  It just broke me. (T. 31).

The claimant testified that he now lives in a four hundred square foot apartment.  The testimony

of the claimant reflects that he was able to pay for medications and gas by raiding his retirement

and selling his house.  The claimant added that when he completely ran out of money, his wife left

him as well. (T. 32).  The testimony of the claimant reflects:
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     I guess, you know, I would just really like this to get to a point
where when I go to the doctor or go to get a prescription that I can
say, here’s who to call, and this is who to pay, who’s supposed to
pay for it instead of playing this shell game and I have Medicare pay
for it and me pay for part of it, and then, Cincinnati reimburse - -
trying to reimburse everybody after the fact, then arguing about it. 
I mean, it’s just a - - it’s gotten to be almost like a three-ring circus
as far as I’m concerned.  When I go to the doctors for this illness or
the injury, I need to know that Cincinnati is going to pay it. (T. 32-
33).

The claimant maintains that since submitting the medical packet there have been other medical 

prescriptions that have not been paid - - continuing medications every month.  The claimant

offered that he has paid out-of-pocket expenses of approximately $300.00, for prescription

medicines and $200.00, for none prescription medicines since November 2011. (T. 33). 

During cross-examination the claimant confirmed that he is still paying for medical

treatment:

     Yes.  When I go to the doctor in Paragould, Cincinnati
Insurance is not paying for it, my Medicare is and my supplemental
plan is. (T. 34).

The claimant asserts that the medical bills relative to the above visits have been furnished to

respondents #1.  Inclusive in the afore medical providers are Dr. Shotts, Dr. Crow, Dr. Kemp and

Dr. Fonticiella.  The claimant offered regarding any bills for his heart evaluation:

     Dr. Crow was the one that referred me to the heart doctor and
the heart doctor - - at that time, I didn’t think my hear had anything
to do with this injury.  If I seriously had a heart problem, but as it
turns out, there was absolutely nothing wrong with my heart and
the symptoms were caused by the medication I was taking. (T. 35).

Regarding medical documentation of the nexus of the doctors’ visit to his compensable September

1, 2006, back injury, the claimant testified:
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     Well, I guess it’s like this one doctor told me, the said it was his
job - - like my urologist, it’s his job to protect me from the
medications I’m taking, and if I get edema and symptoms that look
like I might have heart problems, then, they rule out the heart
problems and it gets back to that it’s all caused by all this
medication that I have and the injury. (T. 36).

The claimant’s testimony reflects that the diuretic medicine [Metolazone] was for edema,

adding that it causes him to urinate so that water weight goes away.  The claimant explained the

Captopril prescription:

     Well, when I went to this heart doctor, the day that I went to
see him, my heart rate was - - my blood pressure was slightly high
and before he did any testing he prescribed those two particular
drugs for me, and the, they proceed with the testing and I didn’t
need those drugs. (T. 37).

The claimant concedes that the was placed on the medicines for a while because of his heart.  The

testimony of the claimant reflects that he was placed on the Furosemide by Dr. Crow and not the

cardiologist.  The claimant testified that he has had acid reflux every since he has been injured. 

The claimant offered that if he took medicine for reflux in 1999, it was not anything serious.

The claimant denies ever using a nasal spray in his life, and, as such, disputes submitting

bills to respondents #1 for payment of same.  Regarding the Polyethglycol, the claimant testified:

     Well, that’s the one - - no. I’ve never had - - taken any medicine
for my nose.  I don’t know what those are that you’ve got there.
(T. 39).

The claimant testified that he took high blood pressure medicine for one or two months during the

time that the doctors though he had a cardiac problem.  The claimant’s testimony reflects that a

prostate medicine and a medicine for potassium.  The claimant continued, regarding the afore:

     Well, I take over-the-counter potassium, and I took a prostate
medicine, but I don’t think I’ve taken it for the last year. (T. 39).
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The claimant disputes that the afore medicines were submitted to respondents #1 for payment:

     No, I believe, where you ended up getting those records is when
you ask - - you send these doctors the HIPPA request to send them
all the records, and then, you get everything, and then, you’re
acting like I’m asking you to pay for stuff that I’m not asking you
to pay for. 
(T. 39-40).

After examining the exhibit which contained the above medications, the claimant offered:

     Well, when I submit those to you, and I can’t, unless you want
me to chop up this sheet of paper here and take out the ones that
aren’t supposed to be in here.  You know, if there’s - - I wouldn’t
be sending you something that - - I wouldn’t just send part of the
page. (T. 40).

In determining the relatedness of the medicines of the exhibit to the compensable injury, the

claimant noted that had someone from respondents #1 one communicated with him an explanation

would have been provided. (T. 41).   The claimant noted that all of the bills in the exhibit were in

existence and submitted to respondents #1 before he was represented by an attorney.

The claimant does not deny receiving some payment for mileage in 2009 in the amount of

$2,594.59, covering the period 2006 to 2009, however asserts that the same was only a partial

payment of the total mileage claim submitted.  The claimant acknowledged that during the

pendency of the action on the pain pump he was going to Arkansas Pain Center and incurring

mileage.  Regarding the afore mileage, the claimant testified:

     Well, I’m asking you to pay it after the Guaranty Fund stopped
paying it. (T. 43). 

The claimant testified that the Guaranty Fund, Respondent #2, stopped paying mileage either after

the last hearing or the ruling from the Arkansas Court of Appeals.  The claimant testified that the

Guaranty Fund, Respondent #2, paid mileage for visits to Dr. Garlapati until May 2011.  The
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payment records of respondent #2, the Guaranty Fund, reflects mileage paid by same, and for

which respondents # 1 reimbursed respondent #2. (R1X1).  The claimant acknowledged that if he

had received mileage from respondent #2 for visits to Arkansas Pain Center he is not entitled to

the same mileage from respondents #1.

The claimant denied that respondents #1 sent him a form on which to record and claim

mileage.  In explaining the manner in which he received mileage between 2000 and 2006, for the

August 10, 2000, compensable injury, the claimant testified:

     Well, first of all, I didn’t get paid mileage for all of that period. 
I only got paid for only about a third of that time. 

         
     The way I got paid is exactly the way I’ve done it this time.  I
submitted the miles and the mileage and the doctor bills to back
them up, just like I did this time, that’s what I did then. (T. 45-46).

The claimant testified that after 2009, the did not submit a mileage request to respondents #1 until

the one he submitted in 2011.  In terms of the 2011 submission to respondents #1 for mileage

payment, the claimant testified:

     Yes, I think that there should be a letter to you in these records
that - - 

     Well, I put the amount of mileage, and then, let you figure out
the - - and sent the doctors records to show that I had been to the
doctor, you know, that many times. (T. 46).

The claimant’s testimony reflects that he sent his version of the mileage sheet showing the doctor

that he visit and the date of the visit, in terms of a mileage claim.  Since recent representation by

an attorney the claimant has not submitted a request, through his attorney, outlining the mileage

he is requesting, noting:

     No, because I’d already done it, and the reason why I hired the
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attorney is because you didn’t respond to any of that stuff I sent. 
(T. 48).

The claimant testified that each of the entries on the mileage document claim was related to the

September 1, 2006, compensable injury:

     Yes.  Because as I’ve kept - - totaled up the number of visits to
the different places, if I came to one that was not - - if it was my cut
finger or whatever, I didn’t include that one. (T. 48).

The claimant testified that his medical bills were being paid by Medicare, and that he has a

Medicare supplement plan, and that he has a prescription drug plan.  Some of the claimant’s

medical bills were paid by Blue Cross and Blue Shield, who respondents #1 has been reimbursed. 

Regarding the afore, the claimant testified that he is not award of it.  The claimant added:

     Well, Blue Cross and Blue Shield hasn’t told me that and if they
have been, I don’t know for what dates and how much or anything. 
I don’t know any of that, because I still feel pretty confident that
the bills that I incurred starting in September 1st of 2006, those first
year and a half or so probably have not been paid.  I would just
about bet on it. (T. 49).

The claimant concedes that he was not aware that respondents #1 paid Blue Cross Blue Shield,

through Healthcare Recovery, $21,605.02.

The claimant pointed out in his exhibit instances of him having to make co-payments in

obtaining medical treatment. (T. 50-51).  The claimant added:

     Well, I think - - I think the original stack of bills I gave you
actually had check numbers written on them where I had paid for - -
I paid medical bills. (T. 51).

With respect to the check that was received from respondents #1 in the payment of the medical

bills, the testimony of the claimant reflects that while the check was due on October 19, 2011, it

was not received until October 25, 2011, and that it was another eleven (11) days before the bank
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would honor it.  The claimant elaborated on the eleven-day period:

     Well, insurance companies make their money on holding on to
the interest on other people’s money, and if they can hold on to my
money for another eleven days, which was the case here, it’s to
their interest. 

     The insurance companies.  The longer they can hold on to their
money, you know, and it was not to my interest because it’s a
federal - - federal regulations won’t let you take the funds from a
check that large without having it sit in the bank for eleven days
according to the bank I go to.

     I think Cincinnati knows very well that when they send out
those checks, those large checks that they’re not going to be cashed
for eleven days. (T. 52-53).

During cross-examination by respondent #3, the Second Injury Fund, the claimant

acknowledged having contact with Ms. Lisa Underwood via telephone and correspondence in

December 2011.  The claimant relayed that Ms. Underwood was trying to get medical

reports/records:

     I believe so, but I don’t - - I don’t remember exactly what - -
why she was - - she was needing something to, you know, come to
her conclusion, I guess. (T. 54).

At the time the claimant talked with Ms. Underwood in the fall of 2011 he was not represented by

an attorney. 

Under further questioning by his attorney, the claimant testified the he first received a

check from respondent #3 in January 2012.  The claimant acknowledged filing a Form AR-C in

October 2011, requesting permanent and total disability benefits.  The claimant is uncertain if he

spoke with Ms. Underwood prior to December 2011.  

The claimant asserts that respondents #1 have not paid any of bills or mileage for which
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request is presently being made.  The testimony of the claimant reflects that only recently [April 5,

2012], through his attorney, has respondent #1 asked for specifics about the bills. (T. 57-58).  The

claimant asserts that the only thing he received prior to obtaining an attorney, was the November

2011, letter from the attorney for respondents #1.  The claimant testified that there was not a

request for documentation regarding the mileage or the medical bills in the November 2011,

correspondence.  

Respondents #1 and respondent #2 entered stipulations regarding dates of payment. 

Specifically, respondent #2 received medical reimbursement from respondents #1 in the amount of

$48,541.03, in a check sent by counsel for respondents #1 on November 28, 2011.  The

remainder of the medical reimbursement payment in the amount of $6,053.49 was sent on

February 1, 2012.  The mandate of $117.00, in briefing const was send by counsel for respondents

#1 on February 17, 2012. (T. 61).

Jarrod Michael Gay, a senior claims representative for Cincinnati Insurance, has been

employed by respondent #1 since January 1999.  Mr. Gay’s testimony reflects that the claimant’s

claim was initially handled by a different adjuster, Bruce Bowman.  Mr. Gay explained the

circumstance surrounding how he came to handle the claim:

     Mr. Bowman’s wife was, I believe, terminally ill during this
period, and she eventually did pass away; so, I think he was
unreachable at some of these points during this. (T. 63).

Mr. Gay’s testimony reflects that Mr. Bowman was who had been issuing the checks and taking

care of this claim.  The testimony of Mr. Gay further reflects regarding the handling of the

September 1, 2006, claim:

     No, the initial claim was by a previous adjuster, who received
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the claim and handled the claim, and then, at some point it was
transferred or supervised by our home office. (T. 64).

The home office of respondent-carrier #1 is in Cincinnati, Ohio.  Mr. Gay noted that counsel for

respondent-carrier #1 reported to the home office.  In addressing his first contact with the claim,

Mr. Gay offered:

     I don’t know the specific dates.  I know there have been times
where I may have been copied on an e-mail to our home office
supervisor, who actually had control of the file at that time.  I
wouldn’t know exactly what specific dates that would have - - I
don’t know any specific date that it was transferred back to me as
far as field versus home office. (T. 65).

In response to why he cut checks in this claim on the dates listed above, Mr. Gay testified:

     The checks I cut were in response to an e-mail from either - - or
direct - - I don’t know if it was an e-mail or phone, but from Mr.
Fry saying, “We owe these amounts.  Please issue these.”  But I
couldn’t tell you if it was sent to home office as far - - and they told
me to pay it or Mr. Frye as far as recalling exactly how it was done
or who it was sent to first, but - - (T. 62).

Mr. Gay’s testimony reflects that he does not know why the first reimbursement check was not

for the entire amount. 

Lisa Underwood, a paralegal assistant liability analyst for the Special Funds Division of the

Arkansas Workers’ Compensation Commission, testified regarding her employment duties:

     Part of my duties are as claims manager of the Second Injury
Fund.  I also work with the Death and Permanent Total Disability
Trust Fund making contact with our beneficiaries.  I do new start
visits for the beneficiaries when we take over payments on the
claims.  (T. 66-67).

Ms. Underwood testified regarding her practice and procedure when a file is received relative to

the Second Injury Fund:
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     When we get notice of or when we’ve got notice of the claims
against the Second Injury Fund, I would look at the files after they
were wet up, evaluate them as far as whether or not we had liability
or if we had enough information at that time to make that decision,
and then, over the course, I would follow the file until our issues
became active or if there was enough information in the file to
accept it and initiate the payment, we would do also.  (T. 67).

Ms. Underwood continued regarding the role that the information contained on the Form AR-C

plays on her decision with respect to liability:

     When we get notice of it, I will look at the file and see if there’s
sufficient information or documentation in the file to accept it as
permanent total, yes. (T. 67).

Ms. Underwood testified regarding her communications and correspondence with the claimant

and counsel for respondents #1, as reflected in the exhibit offered by same in the record (R3X1):

     The main thing I was needing was medical records, medical
documentation placing him at maximum medical improvement and
that date.  I also needed to know whether or not he was assigned
any additional permanent impairment rating for the additional
surgeries he had had.  I cannot calculate our start date without that
information. 

     Without the reports giving some - - without the medical reports
giving me that information, yes.  (T. 68).

Ms. Underwood elaborated on the need for the afore information:

     The insurance carrier, employer, is responsible for the
permanent impairment rating.  When they pay that rating, then,
wage loss starts.  So, without the rating or without that maximum
medical improvement date, I cannot calculate when wage loss
would start.  If we’ve got sufficient documentation to accept a
claimant as permanent and total during the period of time that the
rating is being paid, the Second Injury Fund would pay the
difference between the permanent partial disability rating - - rate
and the permanent total disability rate.  Once the rating has been
paid, then, we would pay the whole of the permanent total disability
rating. (T. 68-69).  
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The testimony of Ms. Underwood reflects that identification of the maximum medical

improvement date is a prerequisite to the afore, noting that payment of the permanent partial

impairment rating does not start until the day after the maximum medical improvement date.  Ms.

Underwood further testified regarding the documentation she must have in order to initiate

payments on behalf of her client:

     I have to have sufficient documentation that says - - or that - -
everything I do is checked by not only my division head, but our
files are also checked by legislative auditors.  So, I have to have
sufficient documentation in my file that puts the claimant at
maximum medical improvement, and also sufficiently documents
that he is permanently totally disabled and - - before we can make
payment. (T. 69).

Ms. Underwood’s testimony reflects that the first time she talked to the claimant was

December 6, 2011.  Regarding the afore conversation, Ms. Underwood continued:

     We had - - I believe it came about because of a conversation Mr.
Frye had had and apparently there was indication that an AR-D
Form had been filed.  The AR-D Form is filed by the carrier; so, I
looked at the Commission’s file and found that an AR-C Form had
been filed claiming permanent total disability.  That form had been
received by the Commission back in October, I believe, but the first
I knew of it was that date. (T. 70).

The claimant filed the Form AR-C.  Ms. Underwood testified that at the time the claimant filed

the Form AR-C in October 2011, he was unrepresented.  Ms. Underwood’s testimony reflects

that one of the problems she encountered was getting medical records from Dr. Ricca.  Ms.

Underwood offered:

     After I talked to Mr. Green and explained to him that I needed a
maximum medical improvement date before I could pay anything.  I
sent him a medical authorization to see if state letterhead would get
any medical records.  I never received that medical authorization
back from Mr. Green.  In the interim, I had been e-mailing back and
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forth with Mr. Frye trying to get the records, and he had been
unable to get them or as he told me, he had not received anything
new yet. (T. 71-72).

Ms. Underwood testified that in late December 2011, she obtained some medical records. 

Thereafter, the testimony of Ms. Underwood reflects:

     I did finally receive a record, I believe, it was of a June 24th,
2011, visit with Dr. Ricca, which on the face of the record it said,
“Return PRN.”  That I could accept as placing him at maximum
medical improvement since from that point forward, he was to
return as needed.  That was the date I needed.  Mr. Frye and I
agreed on a - - that he would, at the very least, be entitled to a
seven percent rating, and we - - I had prepared an Agreed Order
stating that and forwarded it to Mr. Frye for his review and to get
with his client on. 

     From - - I believe I go the record on December 15the an dit was
very shortly after that that I sent him the Agreed Order. (T. 72-73).

Ms. Underwood testified regarding her actions towards accepting the disability in the claimant’s

claim:

     When we got that and after I sent the Agreed Order to Mr. Frye,
I went to my division head, our Special Funds Administrator, Jim
Kennedy, and got the approval to go ahead and initiate payment to
Mr Green based on that Agreed Order and it was close to the
holiday period; so, there was some waiting for days off and things
like that.  I requested the check to bring him current paying the
difference in the permanent total disability rating - - rate and the
permanent partial disability rate.  I believe the first check paid him
through January 1st, 2012, and I think that was the one that was
mailed December 30th.  On, I believe, it was December 27th, I had
prepared what’s called our new start packet, which contains the
forms that we need to have to document who we’re paying it to. 
We get the direct deposit application, so that we can set them up on
direct deposit, alternate contact information, also the Affidavit
verifying that they are permanently totally disabled.  We send that
to each of our clients when we start payment. (T. 73).

Ms. Underwood maintains that her actions amounted to and constituted an acceptance of the
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claimant’s claim as permanently and totally disabled by her client:

     Although I had not said the magic works, I’m accepting you on
December 6th, I told Mr. Green that he was not going to have a
problem with us, but that I had to have the maximum medical
improvement date before I could pay anything.  So, even though I
didn’t say the magic words, I believe, it inferred that, yes, I was
accepting him as permanent and total then. (T. 74).

Ms. Underwood stressed the importance of the need for documentation to support the

determination.  Regarding the status of the claim’s disability determination at the time she learned

of the Mr. Leibovich’s representation of the claimant, Ms. Underwood testified:

     No, I had already started - - I had already prepared the packet to
go to Mr. Green that morning when I learned afterwards that Mr.
Leibovich had sent a letter of representation.  When I got that, I
pulled the packet out of the mail run and sent it with a letter to Mr.
Leibovich explaining what the packet was, what I needed him to do
in order to get those forms back to me. (T. 74).

Ms. Underwood learned of Mr. Leibovich’s representation of the claimant when the attorney for

the Death and Permanent Total Disability Trust Fund, who had received the letter of

representation, brought it to her.  As to whether respondent #3, the Second Injury Fund, received

a letter of representation from claimant’s attorney, Ms. Underwood testified:

     I believe they - - the Second Injury Fund received its letter later
that day.  I’m not sure exactly when you saw it, if it was later that
day or the next morning. 

     It was after I had prepared the information that we were
accepting him. (T. 75).

Ms. Underwood continued regarding the date she made the decision to accept the claimant as

permanently and totally disabled versus when she received notice of his representation by counsel:

     The day I made the decision was the day I talked to Mr. Green
and he - - up to that point - - Mr. Green is an extraordinary
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individual.  He went to work - - went back to work after a very
severe injury with a pain pump.  Until the day I talked to him and
learned what his response to the last two surgeries was, I was not
convinced he would not try to go back to work.  If he could get
adequate pain relief without side effects, I believe he would try to
go back to work today.  So, it was not until after I talked to him
that I was convinced he was not going o go back to work at this
point. (T. 75).

Ms. Underwood’s testimony reflects that her acceptance of the claimant as permanently and

totally disabled had nothing to do with Mr. Leibovich’s entry into the claim as attorney of record. 

During cross examination, Mrs. Underwood confirmed that the Second Injury Fund was

joined as a party to the claim in correspondence of January 9, 2007.  At the time of the afore the

issue of wage loss was not ripe.  Ms. Underwood’s testimony reflects that during the time leading

up to the November 20, 2009, hearing, Ms. Judy Rudd, who was representing the Second Injury

Fund at the time, attended doctor depositions to prepare for the claim.  Respondent #3, the

Second Injury Fund, stipulated that in submitting pre-hearing questionnaire during the November

20, 2009, hearing it did not take a position regarding wage loss other than noting that the same

was premature at that time. (T. 78).

Ms. Underwood acknowledged that at the time of the November 20, 2009, hearing the

claimant was requesting surgery.  Ms. Underwood confirmed that prior to the October 18, 2011,

date, the extent of her investigation on the claim was to communicate with counsel for

respondents #1 in order to get updated medical records.  Ms. Underwood testified that usually,

the Second Injury Fund does not schedule depositions of physicians nor does it try to get medical

records directly from providers, adding that the Fund usually get those from the insurance carrier. 

Ms. Underwood’s testimony reflects that following the November 20, 2009, hearing,
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following an appeal, the mandate did not come back until September 11, 2011.  Ms. Underwood’s

first contact with the claimant was had on December 6, 2011.  Ms. Underwood confirmed that

with pro se claimant she has found that the questions she ask sometimes confuse them, and that

unless absolutely necessary she generally does not try to contact them directly.  Ms. Underwood

received the report of Dr. Ricca regarding the claimant’s maximum medical improvement date

was not received until December 15, 2011.  The report of Dr. Ricca was of a June 24, 2011, visit

of the claimant.  

Ms. Underwood testified that she did not utter the words that the claimant’s claim was

being accepted until December 27, 2011.  Ms. Underwood confirmed that the only time she talked

to the claimant was December 2011.  Further, that after learning of the claimant’s representation

by an attorney she pulled packet from the mail, with included the December 27, 2011, letter.  Ms.

Underwood acknowledged that the December 27, 2011, letter is the first place where the words

accepting the claimant as permanently totally disabled were used.  

Ms. Underwood testified that she first saw the letter of representation and a request for a

hearing on December 27, 2011, which was also the same day that she prepared the letter to the

claimant reflecting acceptance of his claim as permanently totally disabled.  Ms. Underwood

added:

     Coincidently, it is the same day that I used those words.  When I
talked to Mr. Green on the 6th, I told him I could not pay anything
until I had the MMI date.

     At that point he explained some of the trouble he had had and
advised Dr. Ricca had sent him back to his family doctor.  He did
not believe he was at MMI.

     And that’s when I told him I would send him the medical
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authorization and try to get the records from Dr. Ricca.  He did not
remember the date - - the last date that he had seen Dr. Ricca when
he had been told to return as needed. (T. 82-83).

Ms. Underwood testified that when the Second Injury Fund is added as a party to a claim

discovery, to include interrogatories and request for production of documents, is sent to both the

claimant and the respondent.  Ms. Underwood denies that there was ever an attempt to withhold

documents from either party – claimant or respondents:

     To the best of my knowledge, no, because the issue of wage loss
had not come up yet. (T. 83).

After a thorough consideration of all of the evidence in this record, to include the

testimony of the witnesses, review of medical records and other documentary evidence,

application of the appropriate statutory provisions and applicable case law, I make the following:

FINDINGS

1. The Arkansas Workers’ Compensation Commission has jurisdiction of these 

claims. 

2. The prior rulings of the Administrative Law Judge, the Full Commission, and the 

Arkansas Court of Appeals have become final and are res judicata.               

3. On September 1, 2006, while Respondents #1 provided workers’ compensation 

insurance coverage, the claimant sustained during which time he earned wages sufficient to entitle

him to weekly compensation benefits at the rate of $488.00/$366.00, for total/permanent partial

disability.  

4. The claimant reached the end of his healing period from the September 1, 2006, 

compensable injury on June 24, 2011, with a 7% permanent physical impairment to the body as a
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whole.  Respondents #1 having controverted the compensability of this claim in its entirety. The

claimant was not represented by an attorney at the time he reached the end of his healing period 

and the anatomical impairment was assessed, nor was he represented by an attorney at the time of

the award of the additional temporary total disability benefit growing out of the November 20,

2009, hearing.  Since the afore benefits were awarded at a time that the claimant was not

represented by an attorney, attorney fees should not have been deducted from the indemnity

benefits awarded to the claimant. 

5. On December 27, 2011, Respondent #3, the Second Injury Fund, accepted liability

for the payment of permanent total disability benefits to the claimant in connection with the

compensable injury of September 1, 2006, and did not controvert the claim.

6. On August 10, 2000, during the time that Respondent #2 provided workers’ 

compensation insurance coverage, the claimant sustained a compensable back injury, which

required multiple surgeries and resulted in the placement of a pain pump in the treatment of the

injury.  Respondent #2 is responsible for the replacement of the claimant’s pain pump.

7. Respondents #1 are responsible to the claimant’s treatment under the care of Dr. 

Garlapati subsequent to the September 1, 2006, compensable injury, to include the change in

medication and the medication in the pain pump.

8. Respondents #1 were late in tendering the payment of the award of temporary 

total disability benefits and interest to the claimant as well as a 20% penalty on the late payment of

interest.  Respondents #1 did not tender a payment of  20% penalty for the late payment of

temporary total disability benefits until the date of the April 6, 2012, approximately eight (8)

months following the mandate.  The failure to pay the penalty on the late payment of temporary
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total disability benefits was wilful and intentional, and pursuant to Ark. Code Ann. §11-9-802 (e),

a thirty-six percent (36%) penalty is assessed and payable to the claimant on the late payment of

the temporary total disability.

9. Respondents #1 have been previously ordered and directed to reimburse the 

claimant for out-of-pocket expenses and mileage in connection with the treatment of the

September 1, 2006, compensable injury.  The failure of respondents #1 to pay the afore benefits is

wilful and intentional, and a penalty of thirty-six percent (36%) is herein assessed pursuant to Ark.

Code Ann. §11-9-802 (e), which is payable to the claimant.  

10.   Respondents #1 have failed and refused to comply with the final order of the 

Commission with respect to reimbursing respondent #2 for medical payment expended in this

claim in connection with the September 1, 2006, compensable injury and reimbursing the claimant

for out-of-pocket expenses and medical mileage. Pursuant to Ark. Code Ann. §11-9-706(b), a

fine of ten thousand dollars ($10,000), is herein assessed, and payable to the Commission.  

11. Respondents #1 shall pay all reasonable hospital and medical expenses arising out

of the injury of September 1, 2006.

12. Respondents #1 have controverted the September 1, 2006, claim in its entirety.

CONCLUSIONS

There is not presently a dispute regarding the compensability of these claims.  Further, at

least two (2) prior hearings have been conducted in these claims before the Arkansas Workers’

Compensation Commission, with appeals having been taken from the rulings growing out of the

hearings.  The prior ruling and orders are incorporated in the present record and are res judicata. 

The Second Injury Fund, respondent #3, has accepted the claimant as permanently totally
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disabled.  The claimant contends that respondent #3 controverted his claim for permanent total

disability benefits; that respondents #1 have failed to pay previous awards in a timely manner such

that penalties should be assessed, and have failed pay appropriate attorney fees on the anatomical

impairment.  Respondent #2 contents that respondents #1 failed to pay previously ordered

reimbursement in a timely manner and that penalties on same are due and owing.  The contentions

of the parties regarding the issues in dispute at this time are as set forth above.

The present claims are governed by the provision of Act 796 of 1993, in that the claims

for workers’ compensation benefits grow out of injuries sustained subsequent to the effective date

of the afore provision.

Controversion

Respondent #3, the Second Injury Fund, acknowledges that the claimant has been

rendered permanently and totally disabled as a result of the compensable injuries.  The claimant

contends that respondent #3 controverted his entitlement to permanent total disability benefits.

Ark. Code Ann. §11-9-715 (a)(2)(B) (Repl. 2002), provides that whenever the

Commission finds that a claim has been controverted, in whole or in part, the Commission shall

direct that fees for legal services be paid to the claimant’s attorney.  One of the purposes of the

attorney’s fee statute is to put the economic burden of litigation on the party who makes litigation

necessary.  Brass v.  Weller, 23 Ark. App. 193, 745 S.W.2d. 647 (1998).  Whether or not a

particular claim is controverted is a question of fact for the Commission.  Aluminum Co. America

v. Henning, 260 Ark. 699, 543 S.W.2d 480 (1976).  The mere fact that a party investigates a

claim prior to admitting liability does not require a finding of controversion. Stucco, Inc. v. Rose,

52 Ark. App. 42, 914 S.W.2d 767 (1996).
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In the present claim, the claimant filed a Claim for Compensation, Form AR-C, with the

Arkansas Workers’ Compensation Commission in October 2011, asserting entitlement to

permanent total disability benefits.  At the time of the afore filing the claimant was not represented

by an attorney.  On October 4, 2011, the Arkansas Court of Appeals issued its mandate affirming

the ruling of the Full Commission, growing out of the November 20, 2009, hearing before the

Commission.  The claimant was not represented by an attorney at the time of the November 20,

2009, hearing or during the appeal process.  The initial contact with the claimant by a

representative of respondent #3 was had in December 2011.  The evidence in the record

documents contact by the representative respondent #3 with respondents #1, in obtaining

necessary information regarding the claim, to include medical records reflecting the claimant’s

maximum medical improvement date and anatomical impairment resulting from the September 1,

2006, compensable injury.  In short, respondent #3 required time to gather information and

investigate the claim.  The evidence preponderates that respondent #3 accepted the claimant as

permanently totally disabled prior to notice of the claimant’s representation by an attorney.  The

claimant has failed to sustained his burden of proof that respondent #3 controverted his

entitlement to permanent total disability benefits.

Responsibility for expenses associated with the Pain Pump

The claimant suffered a compensable injury to his back on August 10, 2000, during 

which time workers’ compensation insurance coverage was provided by respondent #2.  After

undergoing two (2) back surgeries, the claimant’s injury was treatment with the placement of a

pain pump.  Respondent #2 paid workers’ compensation benefits to and on behalf of the claimant

in connection with the August 10, 2000, compensable injury, to include a 29% anatomical
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impairment.  On September 1, 2006, the claimant suffered a new injury or aggravation to his low

back during which time respondents #1 provided workers’ compensation insurance coverage. 

The evidence preponderated that subsequent to the September 1, 2006, injury, the nature of the

medication in the pain pump changed.  The afore was directly attributable to the September 1,

2006, compensable injury, and for which respondents #1 are liable.

Ark. Code Ann. §11-9-508, (a) (Repl. 2002), mandates that the employer provide for an

injured employee such medical treatment as may be reasonably necessary in connection with the

injury received by the employee.  What constitutes reasonably necessary medical treatment is a

question of fact for the Commission.  Dalton v. Allen Engineered Co., 66 Ark. App. 201, 989

S.W.2d 543 (1999).  The injured employee must prove that medical services are reasonably

necessary by a preponderance of evidence.  There is not a dispute regarding the reasonableness

and necessity of the pain pump in the treatment of the claimant’s compensable injuries.  

The evidence discloses that the pain pump was put in place in the treatment of the

claimant’s August 10, 2000, compensable injury.  Respondent #2 paid the cost associated the

placement of the pain pump, as well as those with respect to the medicine, follow-up visit with the

treating physician, and mileage.  Following the occurrence of the September 1, 2006,

compensable injury, for which respondents #1 were liable, the nature of the claimant’s pain

medicines changed.  Respondents #1 are liable for the payment of medical benefits associated with

the treatment of the claimant’s September 1, 2006, injury, to include medicine for the pain pump,

follow-up visit with the pain physician, as well as mileage.  Respondent #2 will be responsible for

the cost associated with the replacement of the pain pump, in accordance with Ark. Code Ann.

§11-9-702 (b)(2).
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Permanent Physical Impairment

The evidence discloses that the claimant reached maximum medical improvement with

respect to the September 1, 2006, compensable injury on June 24, 2011.  Upon obtaining the June

24, 2011, office notes of Dr. Gregory Ricca releasing the claimant to return on an as needed basis,

respondent #3 sought to determine the claimant’s anatomical impairment.  In finally arriving at the

appropriate anatomical impairment from the September 1, 2006, injury, the parties, respondents

#1 and respondent #3, utilized the AMA Guides, 4th edition.  Ultimately, respondent #3 and

respondents #1, concluded that the claimant incurred a 7% permanent physical impairment to the

body as a whole as a result of the September 1, 2006, injury and subsequent surgeries. (R3X1, p.

7-11).  It is noteworthy that respondents #1 controverted the compensability of the claimant’s

September 1, 2006, injury in its entirety.

At the time the 7% anatomical impairment was accepted in connection with the claimant’s

September 1, 2006, compensable injury, he was not represented by an attorney.  Accordingly,

while the evidence preponderates that the anatomical impairment was controverted by

respondents #1, since the claimant was not represented by an attorney at the time, there was not a

basis for the payment of attorney fees from the indemnity benefits comprising the impairment. 

While respondents #1 may claim a credit against the overpayment of temporary total disability

benefits between June 24, 2011 and October 21, 2011, it was improper to deduct attorney fees

from the claimant’s payment of indemnity benefits for the 7% impairment.  

Late Payment Penalty Pursuant to Ark. Code Ann. §11-9-802

As noted above, there have been two (2) prior hearings before the Arkansas Workers’ 

Compensation in these claim.  At the time of the initial ruling of October 4, 2007, following the
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August 3, 2007, hearing in this claim, respondents #1, pay temporary total disability benefits to

the claimant commencing September 30, 2006, and continuing through the end of his healing

period; and to pay all reasonable hospital and medical expenses arising out of the claimant’s

September 1, 2006, injury.  During the November 20, 2009, hearing, respondents #1 were found

to have failed or refused to pay the cost of the claimant’s medical treatment, to included medical

related travel in accordance with the prior ruling.  Further, the February 18, 2010, ruling growing

out of the November 20, 2009, hearing directed and ordered respondents #1 to reimburse the

claimant for out-of -pocket expenses growing out of the September 1, 2006, compensable injury

as well as mileage, and to reimburse respondent #2 for medical expenses incurred in connection

with the treatment of the claimant’s September 1, 2006, compensable injury.

 Respondents #1 paid temporary total disability benefits to the claimant following the

appeal process from the November 20, 2009, hearing on October 21, 2011.  The payment of

temporary total disability benefits, though paid through October 21, 2011, was paid late.  The

payment of a late penalty payment on the temporary total disability benefits was not tendered to

the claimant until the date of the present hearing, and at 20%.  There is credible evidence in the

record to reflects that respondents #1 have yet to reimburse the claimant for out-of-pocket

expenses and mileage in accordance with the prior rulings of the Commission.

The claimant maintains that the late payment penalty in connection with the temporary

total disability benefits should have been thirty-six percent (36%) rather than twenty percent

(20%).  Ark. Code Ann. §11-9-802, Installments, provides in pertinent part:

(c)     If any installment payable under the terms of an award is not
paid within fifteen (15) days after it become due, there shall be
added to such unpaid installment an amount equal to twenty
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percent (20%) thereof, which shall be paid at the same time as, but
in addition to, the installment unless review of the compensation
order making the award is had as provided in §§ 11-9-711 and 11-
9-712.

In the present claim, the evidence preponderates that respondent #1 did not timely pay the award

of temporary total disability benefits to the claimant following the October formal mandate of the

Court of Appeals on October 4, 2011.  Respondents #1 did not tender a late payment penalty on

the temporary total disability benefits until the April 6, 2012, hearing.  Further there is credible

evidence in the record that respondents #1 have not reimbursed the claimant for out-of-pocket

expenses as previously ordered, nor paid for medical mileage.  Ark. Code Ann. §11-9-802 (e),

provides, in pertinent part:

In the event that the Commission finds the failure to pay any benefit
is wilful and intentional, the penalty shall be up to thirty-six percent
(36%) payable to the claimant.

In the present matter, respondents #1 have not complied with the prior orders and awards of the

Arkansas Workers’ Compensation Commission with respect to reimbursing the claimant for out-

of-pocket expenses and medical mileage, an observation noted at the time of the February 18,

2010, ruling.  Nonetheless, following the appeal of the February 18, 2010, administrative law

judge ruling, and the October 4, 2011, formal Mandate of the Arkansas Court of Appeals,

respondent #1, while acknowledging the late payment, failed to tender a penalty payment until

April 2012, in the amount of 20% penalty.  

The evidence preponderates that the failure of  respondents #1 to reimburse the claimant

for out-of-pocket expenses and the payment of medical mileage along with the timely payment of

temporary total disability benefits previously award is wilful and intentional.  Respondents #1 has
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not proffered an explanation for why a penalty check was not tendered to the claimant on the late

payment of temporary total disability until approximately eight (8) months following the October

4, 2011, mandate of the court.  Neither has respondents #1 taken any affirmative effort to

reimburse the claimant for out-of-pocket medical expenses or mileage.  The claimant has tendered

documentation supportive of the various doctors visits, along with receipts for expenses.  A

thirty-six percent (36%) penalty is herein assessed respondents #1 on the out-of-pocket expenses

incurred by the claimant and medical mileage, pursuant to Ark. Code Ann. §11-9-802 (e).

Further, it is undisputed that the reimbursements were not tendered to respondent #2 by

respondents #1 November 28, 2011, and February 1, 2012.  Respondent #2 received the last

payment of $117.00, from respondents #1 on February 17, 2012.  The statutory provision

authorizing the assessment of penalty for late payment of an award are lodge under Ark. Code

Ann. §11-9-802, Installment.  The afore provisions do not afford the relief sought by respondent

#2.  Indeed, the afore provision related to the award of benefits to the claimant.  The request of

respondent #2 for the payment of penalty by respondents #1 for late payment of reimbursement is

respectfully denied.

Contempt

The evidence in this record reflects that respondents #1 have been callous in their response

to the orders and awards generated by the Commission in connection with these hearings. 

Conduct regarding the afore is evidenced in the failure of respondents #1 to make timely

payments to the claimant and respondent #2, to completely failing to make an effort to comply

with the order of the Commission with respect to reimbursing the claimant for out-of-pocket

expenses and medical mileage.  Respondents #1 were specifically ordered and directed to
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reimburse respondent #1 for expenses paid by same in connection with the treatment of the

claimant’s September 1, 2006, compensable injury.  The Mandate for the Court of Appeals was

delivered on October 4, 2011, nevertheless respondent #1 did not tender reimbursement to

respondent #2 until November 28, 2011, and conclude the payment in accordance with the

Mandate until February 17, 2012.

Ark. Code Ann. §11-9-706 (b), provides, in pertinent part:

If any person or party in proceedings before the commission
disobeys or resists any lawful order of process . . . or refuses to
comply with any final order or an administrative law judge or the
commission. . . said person or party, at the discretion of the
Administrative Law Judge or the commission, may be found to be
in contemp of the commission and may be subject to a fine not to
exceed ten thousand dollars ($10,000).

The evidence in the record preponderates that respondents #1 have failed to obey the final order

of the Arkansas Workers’ Compensation Commission with respect to the payment for out-of-

pocket expenses to the claimant and reimbursing the claimant for medical mileage.  Further, the

delay in reimbursing respondent #2 is without explanation, displays a contempt of the prior order

of the Commission.  As fine of ten thousands dollars ($10,000), is herein assessed respondents #1

and payable to the Commission.

AWARD

Respondents #1 are herein ordered to pay a thirty-six percent (36%) penalty on the late 

payment of the claimant’s temporary total disability benefits, pursuant to Ark Code Ann. §11-9-

802 (e).  Respondents #1 may claim credit for sums heretofore paid toward the afore obligation.

Respondents #1 are herein ordered and directed to pay to the claimant a 36% penalty in 

addition to the out-of-pocket expenses incurred in connection with the September 1, 2006,
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compensable injury, and a 36% penalty on mileage reimbursement in addition the incurred medical

mileage, pursuant to Ark. Code Ann. §11-9-802 (e).

Respondents #1 are further ordered and directed to pay to the Arkansas Workers’

Compensation Commission a fine in the amount of ten thousand dollars ($10,000), pursuant to

Ark. Code Ann. §11-9-706 (b).

The claimant has been rendered permanently and totally disabled as a result of the

September 1, 2006, compensable injury and is entitled to payment of corresponding permanent

total disability benefits.  Respondent #3 has not controverted the afore benefits.

The claimant sustained an seven percent (7%) anatomical impairment as a result of the

September 1, 2006, compensable injury.  The claimant was not represented by an attorney at the

time of the anatomical impairment was accepted.

Respondents #1 have controverted the claimant’s entitlement to the 36% penalty on the

wilful and intentional failure to pay the claimant out-of-pocket medical expenses, mileage

reimbursement and late payment penalty on temporary total disability benefits.

Maximum attorney fees are herein awarded on the controverted indemnity benefits herein

awarded pursuant to Ark. Code Ann. §11-9-715.

IT IS SO ORDERED.

________________________________________________
                                                             ANDREW L. BLOOD 

 ADMINISTRATIVE LAW JUDGE     


