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ISSUES

A hearing was conducted to determine the claimant’s entitlement to payment

of medical expenses. 

At issue is whether or not the claimant sustained a compensable injury as

defined by Ark. Code Ann. §11-9-102.

After reviewing the evidence impartially, without giving benefit of the doubt

to either party, Ark. Code Ann. §11-9-704, I find the evidence does not

preponderate in favor of the claimant.

STATEMENT OF THE CASE

The parties stipulated to an employee-employer-carrier relationship on

February 24, 2009, at which time the claimant was earning sufficient wages to be

entitled to a compensation rate of $490.00/$368.00, in the event the claim is found

to be compensable.  Some expenses have been paid by Health Advantage.

The claimant contends she injured her neck on February 24, 2009, in either

a specific incident or gradually.  She seeks payment of medical expenses.  Dr.

Simpson performed surgery on April 21, 2009, for an HNP at C6-C7 on the left.
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The respondents contend the claimant did not sustain an injury arising out

of and in the course of her employment, see the claimant’s Form AR-C, Dr.

Simpson’s reports of April 13, 2009, and May 13, 2009, Dr. Alexander’s reports, the

claimant’s report of April 13, 2009, and Dr. Frigon’s report of February 27, 2009.

Alternatively, in the event of an Award, the respondents contend the healing period

ended July 9, 2009.

The following were submitted without objection and comprise the evidence

of record: the parties’ Prehearing Questionnaires and exhibits contained in the

transcript, along with the deposition of Linda Corpier (taken July 31, 2012),

incorporated by reference.

The claimant was the only witness to testify at the hearing.

The claimant, age 49 (D.O.B. November 21, 1962) is right hand dominate.

She has a high school education and some college courses.  For the past sexteen

(16) years, she has worked for the respondent-employer as a prison guard.  Her job

duties require her to walk extensively on concrete and pat down prisoners from the

neck to the ankles.  Since she is small in stature (5'3"), this “shake down” procedure

requires her to raise her arms above shoulder height, (Trp.6-12).

On February 24, 2009, the claimant experienced neck and left arm pain and

advised her supervisor, Sharon Jones, (Trp. 14, 19).  She was allowed to rest and

went to her family physician, Dr. Ramiro, the next day.  Because she was also

exeriencing a sensation of heaviness in her left shoulder and nausea, the claimant

thought she was having a heart attack.  Testing at the emergency room (ER) and

with Dr. Ezeldin ruled out a cardiac problem as the source of her symptoms.

Dr. Ramiro also referred the claimant to a neurologist, Dr. Frigon and

orthopedist, Dr. Walker.  But it was not until the cervical MRI scan was performed

on March 30, 2009, that the claimant thought she had been injured at work.  She
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then contacted Stacy Wood about filing a claim, (Trp. 20-21).  Dr. P B. Simpson

performed surgery (HNP and fusion at C6-C7 on the left) on the claimant on April

21, 2009.  She recovered and is presently working for the respondent-employer.

On cross-examination, counsel pointed out that the claimant never did relate

her symptoms to her job duties when she spoke with her physicians or with the

insurance adjuster in April, 2009.  There is no mention of a work-related injury in the

medical records until after the claimant’s surgery.

The claimant stated she did not relate her symptoms to her job initially

because she did not know what caused her cervical disc to herniate.  However, she

was struck in the head by an inmate in June, 2008, but Dr. Alexander released her

with no permanent impairment, (Trp. 25-27, 30).

In April, 2009, Linda Corpier, the adjuster, spoke with the claimant the day

before her surgery.  The claimant made no mention of patting down the prisoners

as the source of her symptoms.  The claimant filed an AR-C on June 1, 2009, with

the Commission requesting benefits based on a specific incident of patting down

prisoners on a date and time certain.  The claimant is familiar with the workers’

compensation process through other claims in the past, (Trp. 23-24).

MEDICAL EVIDENCE

Medical records begin in June, 2008, when an inmate hit the claimant in the

back of the head.  She reported left shoulder and hip pain.  Dr. Alexander with

Health Care Plus noted contusions but released her to return to work after negative

x-rays.  He noted that she was not experiencing pain in her shoulder, knee or neck

as of June 26, 2008, and assessed zero percent (0%) impairment.

On February 25, 2009, the claimant saw Dr. Ramiro, her family physician

with complaints of left shoulder and arm pain, numbness in her fingers and vomiting
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for the past two (2) days.  His handwriting is difficult to read, but it appears he

began treating her for carpal tunnel syndrome.

A nerve conduction study, performed February 27, 2009, by Dr. Frigon was

normal.  Her report shows symptoms for one or two months.

Dr. Walker examined the claimant on March 17, 2009.  He suspected a

cervical disc problem and ordered an MRI scan which was performed on April 13,

2009.  The scan was positive for degenerative changes and a herniated nucleous

pulposis at C6-7.

The claimant filled out a patient questionnaire for Dr. Simpson on April 13,

2009.  She indicated she had been symptomatic for two and one-half (2 ½) months

but she did not know what started the pain.  In the margin of the questionnaire, she

wrote, “Hit in back of head about 1 yr ago – not sure if this has anything to do with

it.”

DR. SIMPSON’S REPORT OF APRIL 13, 2009:

The current cervical spine problem began on or about 2 months ago.
The symptoms were gradual in onset.  According to the patient, the
current problem is a result of nothing in particular.

After diagnostic testing (myelogram/CT scan), Dr. Simpson performed surgery on

April 32, 2009.

DR. SIMPSON’S REPORT OF MAY 13, 2009:

She states that she thinks this happened at work.  She is required to
pat down multiple prisoners everyday and this happened at the end
of the day while she had been working all day.  I have explained to
her that certainly this is a possibility but without reporting that and all
to her supervisor, it may be difficult to get workman’s comp type
benefits.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

The respondents have denied this claim, contending the claimant did not

sustain an injury arising out of and in the course of her employment.
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As this claim arose after July 1, 1993, this case is governed by Act 796 of

1993 which must be strictly construed, Ark. Code Ann. §11-9-704, §11-9-717.  The

claimant has the burden of proving the following requirements, as defined by Ark.

Code Ann. §11-9-102, by a preponderance of the evidence of record, which means

“evidence of greater convincing force,” Smith v. Magnet Cove Barium Corporation,

212 Ark 491, 206 S.W.2d 442 (1947):

1) proof that the injury arose out of and in
the course of employment

2) proof that the injury caused internal or
external physical harm to the body which
required medical services or resulted in
disability

3) proof establishing the injury by objective
medical evidence

4)(a) proof that the injury was caused by a
specific incident identifiable by time and
place of occurrence

or

  (b) proof that the injury was caused by rapid,
repetitive motion and proof that the injury
was the major cause of disability or need
for medical treatment.

Compensation must be denied if the claimant fails to prove any one of these

requirements.  Mikel v. Engineering Specialty Plastics, 56 Ark. App. 126, 938

S.W.2d 876 (1997).

“Arising out of the employment” refers to the origin or cause of the accident

and the phrase “in the course of employment” refers to the time, place and

circumstances under which the injury occurred.  Gerber Products v. McDonald, 15

Ark. App. 226, 692 S.W.2d 879 (1985).

The test for arising out of the employment requires that a causal connection

exist between the injury and the employment.  The injury must be a natural or
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probable consequence or incident of the employment and a natural result of one of

its risks.  J & G Cabinets v. Hennington, 269 Ark. 789, 600 S.W.2d 916 (Ark. App.

1980).

The Commission must weigh the evidence impartially, without giving the

benefit of the doubt to either party, Ark. Code Ann. §11-9-704(c)(4), Wade v. Mr.

C. Cavenaugh's, 198 Ark. 363, 768 S.W.2d 521 (1989), Fowler v. McHenry, 22 Ark.

App. 196, 737 S.W.2d 633 (1987), to determine if the claimant has met her burden

of proof by a preponderance of the evidence, Ark. Code Ann. §11-9-704(c)(2),

Lybrand v. Arkansas Oak Flooring Company, 266 Ark. 946, 588 S.W.2d 449 (1979),

Bragg v. Evan St. Clair, Inc., 15 Ark. App. 53, 688 S.W.2d 959 (1985).  The

claimant must also prove a causal connection between the work-related injury and

any subsequent physical problems for which she seeks compensation.  Bates v.

Frost Logging Company, 38 Ark. App. 36, 827 S.W.2d 664 (1992).

I find the evidence in this case at bar shows the claimant did not report a

work-related injury on the day of the accident.  While I do not expect an injured

employee to diagnose their condition, it is not unreasonable to expect the claimant

to report that a certain activity (like reaching up to inspect an inmate) causes her

pain.

The claimant did not report a work-related injury to her supervisor and

request medical treatment.  Instead, she went to her family physician and was being

examined for a heart condition and carpal tunnel syndrome.

The claimant did not tell any of her physicians that her job duties caused her

pain.  The only mention of a work-related injury appears in Dr. Simpson’s report of

May 13, 2009, after the claimant’s surgery and the doctor’s opinion on causation is

not stated within a reasonable degree of medical certainty.  He used the term,

“possibility” to describe the connection between the claimant’s job duties and her
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injury.  Other medical records show the claimant did not attribute the onset of pain

to anything in particular.  Some medical records show the claimant reported a

gradual onset of symptoms, while her AR-C indicates a date and time certain.

Finally, the claimant did not report a work-related onset of symptoms to the

adjuster who was investigating the claim.

Based on the lay testimony and medical records, I find the claimant cannot

meet her burden of proof, by a preponderance of the evidence of record, due to the

numerous inconsistencies.

1. The Workers’ Compensation Commission has jurisdiction of
this claim in which the employee-employer-carrier relationship
existed on February 24, 2009, at which time the claimant was
earning sufficient wages to be entitled to a compensation rate
of $490.00/$368.00, in the event the claim is found to be
compensable.  Some expenses have been paid by Health
Advantage.

2. The claimant has failed to prove, by a preponderance of the
credible evidence, that she sustained a compensable injury,
caused by a specific incident, arising out of and in the course
of her employment which produced physical bodily harm,
supported by objective findings, requiring medical treatment or
producing disability, pursuant to Ark. Code Ann. §11-9-102.

3. The claimant has failed to prove, by a preponderance of the
credible evidence of record, that she sustained a gradual
injury, caused by rapid and repetitive motion arising out of and
in the course of her employment which produced physical
bodily harm, supported by objective findings, which was the
major cause of disability or the need for medical treatment,
pursuant to A.C.A. §11-9-102.

4. If they have not already done so, the respondents are directed
to pay the court reporter, Celia Jamison’s, fees and expenses
within thirty days of receipt of the bill.

This claim is respectfully denied and dismissed.

IT IS SO ORDERED.

                                                                
ELIZABETH W. HOGAN   
Administrative Law Judge


