
BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION

CLAIM NO. G011188

JEREMY GOLDEN, EMPLOYEE CLAIMANT

COLEMAN CONSTRUCTION, LLC,
EMPLOYER RESPONDENT

TRAVELERS INSURANCE COMPANY,
INSURANCE CARRIER/TPA RESPONDENT

OPINION FILED JUNE 8, 2012

Hearing conducted before ADMINISTRATIVE LAW JUDGE MARK
CHURCHWELL, in Arkadelphia, Clark County, Arkansas.

The claimant was represented by HONORABLE STEVEN R. MCNEELY,
Attorney at Law, Little Rock, Arkansas.

The respondent was represented by HONORABLE PHILLIP CUFFMAN,
Attorney at Law, Little Rock, Arkansas.

STATEMENT OF THE CASE

A hearing was held in the above-styled claim on

April 27, 2012, in Arkadelphia, Arkansas.  A Prehearing

Order was entered in this case on March 12, 2012.  The

following stipulations were submitted by the parties and are

hereby accepted:

1. The Arkansas Workers’ Compensation Commission has
jurisdiction.

2. The employee/employer relationship existed on or
about December 22, 2010.

3. Claimant sustained compensable injuries to his
neck and lower back.  Respondents accepted the
claim and paid benefits.

4. The claimant’s average weekly wage of $640.00
entitles him to compensation rates of $427.00 per
week for temporary total disability and $320.00
per week for permanent partial disability.

5. Because of previous underpayments to the claimant,
the claimant’s attorney is entitled to a
controverted attorney’s fee of $2,851.00.  After
deduction of the claimant’s one-half of his
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attorney’s fee, the claimant is entitled to an
additional $9,978.00 because of the previous
underpayments.

6. The respondents agree for the claimant to return
to Dr. Collins, and by his referral, to
psychologist Robert Doyle.  Physical therapy as
recommended by Dr. Collins and Dr. Bruffett has
also been approved with the request that it be
provided in Hot Springs.

 
By agreement of the parties, the issues to be litigated

and resolved at the present time were limited to the

following:

Claimant:

1. Correct calculations of claimant’s average weekly
wage and temporary total disability/permanent
partial disability amount as well as payment of
any back pay claimant is owed.  (Resolved by
stipulation)

2. Entitlement to additional temporary total
disability after April 29, 2011. 

3. Payment of recommended treatment and referral of
Dr. Kevin Collins. (Resolved by stipulation)

4. Payment of family doctor’s expenses. (Withdrawn) 

Respondent:

1. Correct compensation rates (Resolved); entitlement
to additional temporary total disability; and
payment of recommended treatment and referral of
Dr. Kevin Collins to Dr. Saer, claimant COP
physician. (Resolved)

The record consists solely of the April 27, 2012,

hearing transcript and the exhibits contained therein. 

Although the hearing record was left open for additional

evidence, including wage records and a deposition

transcript, the compensation issues and the additional
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medical treatment issues were all resolved after the hearing

by stipulation without submitting the additional evidence. 

The only remaining unresolved issue is the claimant’s

request for additional temporary disability compensation

after April 29, 2011.  

DISCUSSION

Temporary total disability for unscheduled injuries is

that period within the healing period in which a claimant

suffers a total incapacity to earn wages.  Arkansas State

Highway & Transportation Dept. v. Breshears, 272 Ark. 244,

613 S.W.2d 392 (1981).  The healing period ends when the

underlying condition causing the disability has become

stable and nothing further in the way of treatment will

improve that condition.  Mad Butcher, Inc. v. Parker, 4 Ark.

App. 124, 628 S.W.2d 582 (1982).

Medical treatment intended to reduce or enable an

injured worker to cope with chronic pain attributable to a

compensable injury may constitute reasonably necessary

medical treatment.  Patchell v. Wal-Mart Stores, Inc., 86

Ark. App. 230, 184 S.W.3d 31 (2004).  An employer may 

remain liable for medical treatment reasonably necessary to

maintain a claimant's condition after the healing period

ends.  Artex Hydrophonics, Inc. v. Pippin, 8 Ark. App. 200,

649 S.W.2d 845 (1983).

In the present case, Mr. Golden sustained admittedly

compensable neck and low back injuries on December 22, 2010,
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when a large scaffolding board fell from above and struck

him on the head while performing masonry work for Coleman

Construction.  After a course of conservative treatment

failed to relieve Mr. Golden’s symptoms, Mr. Golden

underwent an MRI of his cervical spine and of his lumbar

spine. (C. Exh. 1 p. 6 - 7) Dr. Zachary Mason, a

neurosurgeon, determined that Mr. Golden was not a surgical

candidate for his neck injury.  However, because of MRI

findings of a compressed S1 nerve, consistent with symptoms

of pain going down Mr. Golden’s left leg, Dr. Mason

performed a left L5-S1 laminectomy and discectomy on

March 9, 2011, to decompress the left S1 nerve. (C. Exh.

p. 17)

Approximately seven weeks later, on April 29, 2011, Dr.

Mason assigned Mr. Golden a 9% permanent impairment for his

lower back, and a 5% impairment for his neck, and released

Mr. Golden from his care.  However, Dr. Mason recommended

that Mr. Golden undergo neck and low back therapy and opined

that Mr. Golden would be at maximum medical improvement for

his back within the next few weeks. (C. Exh. 1 p. 21)  

However, Mr. Golden sought and received a change of

physician to Dr. Kevin Collins, a rehabilitation medicine

specialist.  On July 29, 2011, Dr. Collins recommended

additional diagnostic testing, and Mr. Golden underwent CT-

myelogram studies of his neck and low back the next week.

(C. Exh. 1 p. 23 - 29) 
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Dr. Collins then recommended a re-evaluation by a

specialist, but Mr. Golden advised that he was not

interested in a follow-up with Dr. Mason. (C. Exh. 1 p. 30) 

Eventually, the respondents arranged for Mr. Golden to be

evaluated by Dr. Wayne Bruffett. 

Dr. Bruffett stated that the lumbar myelogram and post-

myelogram CT study did not indicate evidence of either a

recurrent disc herniation or ongoing nerve impingement.  Dr.

Bruffett concluded that Mr. Golden’s only surgical option

would be an interbody fusion at the L5-S1 level or possibly

at both the L4-5 and L5-S1 levels.  However, given the

unpredictability of a surgical result, and in light of the

chance that Mr. Golden might undergo surgery and be worse

than he is currently, Dr. Bruffett recommended against

surgery. (C. Exh. 1 p. 41)      

However, Dr. Bruffett also did not think that there is

a non-operative cure for Mr. Golden’s symptoms either, and

Dr. Bruffett noted that Mr. Golden, a young man at 34 with a

young family, is currently on “a pretty hefty dose” of

narcotic pain medication. (C. Exh. 1 p. 41) Dr. Bruffett has

recommended that Mr. Golden wean himself off of narcotic

pain medication if at all possible. (C. Exh. 1 p. 42)

In addition to recommending a referral to a specialist,

Dr. Collins had also recommended additional therapy and

referral to a pain psychologist due to a combination of pain

and depression. (C. Exh. 1 p. 36, 38) Mr. Golden had not
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been approved for either additional therapy or referral to a

psychologist before the hearing conducted on April 27, 2012. 

At that time, he was receiving continuing medication through

Dr. Collins. (T. 35) Mr. Golden testified at the hearing

that he has weaned himself down to approximately half the

amount of medication that he was taking when he saw Dr.

Bruffett, except that he continues to take Pristiq at the

prescribed dosage for mood control. (T. 31)

After the hearing, the respondents have agreed to

authorize Mr. Golden to see a psychologist, Dr. Robert

Doyle, and to receive additional therapy.  (Stip. 6)

A determination of maximum medical improvement and the

end of a workers’ healing period is essentially a medical

question.  Dick v. Conley Transport, 2009 Ark. App. 789, 358

S.W.3d 904; Bingle v. Quality Inn, 96 Ark. App. 312, 241

S.W.3d 271 (2006). 

In the present case, I find for the reasons discussed

below that the greater weight of the evidence establishes

that Mr. Golden’s healing period for purposes of

establishing the end of his period of temporary disability

ended on April 29, 2011.  On that date, Mr. Golden had been

through a post-surgical recovery period for his lower back

injury, and Dr. Mason assigned Mr. Golden a permanent 

impairment rating for both his low back and his neck.  In

addition, on that date Dr. Mason indicated that Mr. Golden
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would reach maximum medical improvement with regard to his

back injury within the next few weeks.  (C. Exh. 1 p. 21)

In considering the weight to accord Dr. Mason’s opinion

on April 29, 2011, that Mr. Golden was reaching maximum

medical improvement, I again note that Mr. Golden thereafter

requested a change of physician and underwent CT-myelogram

testing of both his neck and his low back, as well as an

additional surgical evaluation by Dr. Bruffett who concluded

both that Mr. Golden is not a surgical candidate, and also

that there is no non-operative cure for Mr. Golden’s

symptoms.  On this record, I therefore find that Dr. Mason’s

opinion in April of 2011 - that Mr. Golden would be at

maximum medical improvement for his low back injury within

the next few weeks - is not based on any material mistake of

fact regarding the nature and extent of Mr. Golden’s

injuries or the duration of his healing period, except to

the extent that Mr. Golden did not undergo the three weeks

of therapy that Dr. Mason prescribed in April of 2011.    

In concluding that Mr. Golden’s healing period ended on

April 29, 2011, I recognize that Dr. Mason on April 29,

2011, actually indicated that Mr. Golden should reach

maximum medical improvement “within the next few weeks.” (C.

Exh. 1 p. 21) I have also given due consideration to Mr.

Golden’s testimony that Dr. Collins has advised Mr. Golden

that, given the opportunity to do so, Dr. Collins could

“fix” Mr. Golden. (T. 35)
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With regard to Dr. Collins’ purported ability to fix

Mr. Golden if given the opportunity, I again note that the

respondents authorized two myelogram and post-myelogram CT

studies proposed by Dr. Collins, and the respondents

arranged for Mr. Golden thereafter to be evaluated by Dr.

Bruffett when Mr. Golden did not wish to be re-evaluated by

his treating surgeon, Dr. Mason.  Again, Dr. Bruffett’s

evaluation indicates that Dr. Bruffett does not recommend

additional surgery at this time, and also that there is no

non-operative cure for Mr. Golden’s symptoms.  

Further, while Mr. Golden believes that Dr. Collins can

fix him, Mr. Golden testified that Dr. Collins did not tell

Mr. Golden how Dr. Collins could fix Mr. Golden.  (T. 35)

The three remaining medical recommendations (besides the CT-

myelograms and a specialist referral now provided by Dr.

Bruffett) in Dr. Collins’ medical reports are: medications,

additional therapy, and referral to a psychologist for pain

and depression management. (C. Exh. 1 p. 36, 38) However,

this examiner perceives that the ongoing medications,

additional therapy, and psychological intervention proposed

by Dr. Collins are intended to relieve the chronic nature of

Mr. Golden’s symptoms and are not intended to improve the

underlying condition of his residual back and neck injuries. 

I note that this conclusion is consistent with Dr.

Bruffett’s conclusion that non-operative treatment will not

cure Mr. Golden’s symptoms.  Consequently, I find that the
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medical record does not support Mr. Golden’s current

understanding that, given the opportunity to do so, Dr.

Collins will “fix” Mr. Golden.

Finally, in considering the possible significance of

Dr. Mason’s statement on April 29, 2011, that Mr. Golden

would reach maximum medical improvement “within the next few

weeks,” I note that this opinion coincided with Dr. Mason’s

prescription on that date for three weeks of additional

cervical and lumbar therapy. (C. Exh. 1 p. 22) Clearly,

physical therapy intended to improve the permanent nature of

an injury will extend the injured workers’ healing period.

See generally Luten v. Xpress Boats & Backtrack Trailers,

103 Ark. App. 24, 285 S.W.3d 710 (2008)  

However, in the present case, there is no indication in

the hearing record that Mr. Golden underwent the three weeks

of additional physical therapy proposed by Dr. Mason in

April of 2011, and there is no indication in the hearing

record that the respondents in April of 2011 refused to

authorize the three weeks of therapy proposed by Dr. Mason. 

The record indicates only that Mr. Golden requested and

received a change of physicians to Dr. Collins from Dr.

Mason after Dr. Mason released Mr. Golden from his care on

April 29, 2011. (C. Exh. 1 p. 33) Absent any evidence in the

record that Mr. Golden either underwent the three weeks of

therapy prescribed on April 29, 2011, or that the

respondents refused to authorize the additional three weeks
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of therapy prescribed on April 29, 2009, and absent any

persuasive indication that Dr. Mason’s opinion regarding the

timing of maximum medical improvement was based on a mistake

of fact regarding the nature or extent of Mr. Golden’s

injuries, I find that Mr. Golden’s healing period ended when

Dr. Mason assigned his permanent impairment ratings on

April 21, 2009.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The Arkansas Workers’ Compensation Commission has
jurisdiction.

2. The employee/employer relationship existed on or
about December 22, 2010.

3. Claimant sustained compensable injuries to his
neck and lower back.  Respondents accepted the
claim and paid benefits.

4. The claimant’s average weekly wage of $640.00
entitles him to compensation rates of $427.00 per
week for temporary total disability and $320.00
per week for permanent partial disability.

5. Because of previous underpayments to the claimant,
the claimant’s attorney is entitled to a
controverted attorney’s fee of $2,851.00.  After
deduction of the claimant’s one-half of his
attorney’s fee, the claimant is entitled to an
additional $9,978.00 because of the previous
underpayments.

6. The respondents agree for the claimant to return
to Dr. Collins, and by his referral, to
psychologist Robert Doyle.  Physical therapy as
recommended by Dr. Collins and Dr. Bruffett has
also been approved with the request that it be
provided in Hot Springs.

7. The claimant has failed to establish by a
preponderance of the evidence that he is entitled
to benefits for any period of additional temporary
disability after April 29, 2011.  Instead, the
preponderance of the evidence establishes that the
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claimant reached th end of his healing period on
April 29, 2011, when his treating surgeon, Dr.
Zachary Mason, assigned the claimant permanent
impairment ratings for his compensable injuries.

ORDER

For the reasons discussed herein, this claim for

additional temporary disability compensation must be, and

hereby is, respectfully denied.  The respondents are

directed to pay the court reporter’s fees and expenses

within thirty (30) days of billing.  

IT IS SO ORDERED.

__________________________
MARK CHURCHWELL
Administrative Law Judge


