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STATEMENT OF THE CASE

A hearing was held on the above-styled claim on March 29, 2012, before

Administrative Law Judge Barbara Webb.  A Pre-hearing Order was entered in this

case on December 1, 2011, and on December 15, 2009, and was introduced into

the record of this proceeding as Commission Exhibit No. 1 and No. 2, respectively.

The following stipulations as submitted by the parties in the Pre-hearing Order and

as amended on the record are hereby accepted:
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1. The Arkansas Workers’ Compensation Commission has jurisdiction

of this claim.

2. The employer/employee/carrier relationship existed with respondent

No. 1 on or about March 13, 2009, when the claimant contends she

sustained a compensable right knee injury.

3. The employer/employee/carrier relationship existed with respondent

No. 2 on or about May 4, 2008, when the claimant sustained a right

knee contusion.  The last medical treatment associated with that

injury was on July 3, 2008.

4. The claimant’s average weekly wage at the time of the May 4, 2008,

injury was $363.60 resulting in compensation rates of $242.00 for

temporary total disability benefits and $182.00 for permanent partial

disability benefits.

5. The claimant’s average weekly wage at the time of the March 13,

2009, injury was $375.20.

By agreement of the parties, the issues to be litigated are:

         1. Compensability of claimant’s alleged March 13, 2009, right knee

injury.

2. If found compensable, claimant’s entitlement to appropriate benefits.

3. Claimant’s entitlement to additional benefits associated with the

incident on May 4, 2008, and whether the claimant suffered an
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independent intervening incident on March 13, 2009, that relieves

respondent No. 2 of liability for the medical in this matter. 

4. Whether the claimant is estopped or barred from recovery due to a

two year delay in adjudication of this claim of any temporary total

disability awarded for that period of time.  

The record consists of an one volume transcript of the March 29, 2012

hearing consisting of the testimony of Tressie Goins, Lilian Nolen, and all

documentary evidence consisting of Commission’s Exhibit No. 1 (Pre-hearing Order

- December 1, 2011); Commission’s Exhibit No. 2 (Pre-hearing Order - December

15, 2009); Claimant’s Exhibit No. 1 (Medical Records); Respondents’ No. 1 Exhibit

No. 1 (Medical Records with Index); and Respondents’ No. 2 Exhibit No. 1 (Medical

Records with Index) and No. 2 (Non-medical Records with Index).

FACTUAL BACKGROUND

Tressie Goins is 58 years old (DOB:7-25-53). She received her GED.  She

received her CNA license approximately 30 years ago. She also had Alzheimer’s

and dementia training. She also has clerical experience and worked as a part-time

teacher.  She moved to Arkansas in June of 2003, to take care of her parent.  She

worked for Lake Village Healthcare from 2004 until 2009.  She worked as a CNA.

Her job duties consisted of direct patient care, including turning patients, passing

ice, getting patients showered and dressed for the day.

On March 13, 2009, Goins explained that she had gone to the other hallway

to fill up an ice chest.  On her return back through the dining room, her right knee
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popped and she was unable to do anything.  One of her co-workers assisted her in

sitting in a chair.  She reported to the nurses that her knee had gone out again and

she could not walk on it.  The nurses told her to wait and see if she could do it.

Since she was unable to do any work later, she was told she could go home.  Her

co-workers helped her to her truck.  She reported back to work on Tuesday, March

16.  She had an ACE bandage and her knee brace on and could not make the

whole night due to swelling in her knee.  She left and went to the doctor, but she

was not seen since she did not have an appointment.  She reported the incident to

Jackie Graham, her supervisor.  She requested to see a doctor, but was never

given permission to go back and see a doctor.  Goins explained that she was off

work for a couple of days since her mom had a severe stroke.  Goins couldn’t walk

and she fell while trying to help her mom.

Goins recalled that she first injured her right knee when she tripped over a

bed rail in May of 2008, and had no problem getting medical treatment provided by

her employer at that time.  She was treated at the emergency room at Chicot

Memorial Hospital in Lake Village and ultimately treated by Dr. Gober, a sports

doctor, in Mississippi.  She declined some chromosome injections because they

were not working for her.  Dr. Gober returned her to work in July of 2008.  She

explained that she had continuing problems with her knee after July of 2008.  Her

knee would swell and she would wear a knee brace.  She explained that her knee

would pop and go out at times.  She continued to treat at Chicot Memorial with Dr.

Kelly Clark and Dr. Wright.
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Goins testified that she was not having any problem when she got to work

on the night of March 13, 2009.  She explained that it was a real busy night and that

she was constantly on the run with different patients.  She had not had any swelling

or discomfort in her knee for about a month.  Goins explained that she was going

back and forth down the hallway when her knee popped and went out.  Her co-

workers rolled her out to her truck in wheelchair and she called her husband to tell

him she would need help getting in her house.   She was able to drive but could not

put weight on her knee.  She was told that she didn’t need to fill out an incident

report, but learned later that she should have filled one out.  She was off work for

two days and returned to work on the 16th.  She went to the emergency room on

Monday, the 16th, and tried to see Dr. Wright but he was booked up.  She called the

office to let them know about her trip to the doctor.  She went to work, but couldn’t

do the work.  She requested time off work after she went to see Dr. Charles Clark

in Pine Bluff.  She explained that the first visit to Dr. Clark in Pine Bluff was

authorized by her employer.   She was not authorized to return to the doctor.  Dr.

Charles Clark gave her a medical leave of absence from through June. When her

time was up, she was still not authorized for medical treatment.  She was still

unable to return to work, and was terminated in June of 2009.   She has not gone

back to work.  She subsequently sought medical attention in Wisconsin.  She went

to St. Luke’s Medical Center and was referred to Dr. Jeffrey Butler.  She underwent

a total knee replacement surgery on March 29, 2010. She testified that her knee

has not fully healed, but that she understood that the doctor had performed all the
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medical treatment that they could do on her knee.  She testified that she could not

go back to a nursing job because she cannot stand for long periods of time.  She

has not tried to go back to work because she also has trouble sitting and standing.

Goins testified that following her surgery on March 29, 2010, she was in

therapy until April of 2011.  She explained that she could not travel to the previous

hearing scheduled on March 10, 2010, because she could not stand up.  

On cross-examination, Goins testified that she had graduated top of her

class at a beauty school, but had never take the state board test and did not enjoy

doing hair.  She suffered a left shoulder on the job injury in Milwaukee in 2005.  She

has had surgery on her left shoulder and continued to have some problems with her

shoulder.  She received workers’ compensation benefits for her shoulder injury.  

After her injury to her right knee in May of 2008, she initially saw Dr. Wright.

She went to Dr. Gober, but stopped getting the injections when they were not

working.  She continued to see Dr. Wright and Dr. Kelly Clark.  She had two MRI’s

done.  Dr. Gober told her that she would eventually have to have a knee

replacement sooner or later due to the wear and tear on her knee prior to March of

2009.  Goins admitted that her knee never quit swelling or bothering her between

the 2008 injury and the March 13, 2009, event.

Goins testified that she first began having problems with her right knee as

a result of a motor vehicle accident in 1991.  She did not have any problems with

her knee popping and going out on her until she injured the knee in 2008.  She was



Goins - F903166 - 7 -

also treated in the emergency room in September of 2005 for right knee pain after

she reported that her “right knee popped”.  She was given an immobilizer.  Goins

explained that on March 13, 2009, that her knee popped out, not just popped.

In January of 2010, she applied for four different jobs, but did not receive a

job. She was trying to go back to private duty healthcare.  She has been on social

security disability since October of 2009.  She receives $625.00.  She applied in

April of 2009.  Prior to March of 2009, she never had a problem with her knee

locking up to the point she couldn’t walk. She had also begun to feel something

moving around in her knee.  She was able to return to full-duty work after the May

4, 2008, injury and did not miss any work due to the injury.  She worked every night

including some overtime until the March 13, 2009.

Goins testified that the last medical treatment she had in connection with her

right knee was in June of 2011.  She explained that she was seen by Dr. Evanich

at the recommendation of Dr. Butler who sent her for a second opinion.  She

explained that due to the time frame between her surgery and the injury, she had

enough scar damage that “it wasn’t taking like it should” and that they had done

everything that could be done for her knee.

Lilian Nolen testified that she worked as the Assistant Director of Nursing for

Lake Village Healthcare.  She explained that Goins would tell her that her right

knee would swell up prior to and after the May of 2008 injury.  In March of 2009,

she was aware that Goin’s knee had gone out on her, but was not aware of an

accident or event which caused the knee to go out.  She explained that no
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paperwork was filled out in connection with the March of 2009 event, because she

told them that she was walking and her knee gave out and there was no report of

any trauma or accident at work.

 Medical records reveal that the claimant has had a long history of problems

with her right knee beginning in 1991.  An x-ray taken of her right knee on July 7,

2005, revealed severe degenerative joint disease in the right knee with a possible

loose body within the knee joint.  On June 3, 2008, she was treated by Dr. Gober

with complaints of right knee pain since May 3, 2008, when she bumped her foot

on the side of a bed and started having pain and swelling in her knee.  He

diagnosed her with degenerative joint disease to both knees with the right worse

than the left.  On March 30, 2009, Goins was evaluated by Dr. Karol Palczynski.

Notes reflect that she reported falling on both knees on Tuesday, while attending

to her mother having an acute stroke.  There was no mention of an incident at work

on March 13, 2009.  She was seen on March 16, 2009, by Dr. Charles Clark on

March 16, 2009.  At that time, she reported that she had injured her right knee on

March 13, 2009, when she twisted it. He notes that she has significant preexisting

osteoarthritis.  Clark further notes that “I think basically she aggravated the

underlying arthritis and I do not doubt she has degenerative meniscal tears as well.”

He ordered injections, but noted that “the only surgical option that she would have

would be a total knee replacement with this degree of arthritis”.  In March of 2010,

she underwent a right total knee arthroplasty.  She was evaluated by Dr. Evanich

on August 30, 2011.  He noted that she continued to complain of difficulties with her
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right knee, but that there was “nothing that we can do from a surgical standpoint to

improve her range of motion.”

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The Arkansas Workers’ Compensation Commission has jurisdiction

of this claim.

2.  The employer/employee/carrier relationship existed with respondent

No. 1 on or about March 13, 2009, when the claimant contends she

sustained a compensable right knee injury.

3. The employer/employee/carrier relationship existed with respondent

No. 2 on or about May 4, 2008, when the claimant sustained a right

knee contusion.  The last medical treatment associated with that

injury was on July 3, 2008.

4. The claimant’s average weekly wage at the time of the May 4, 2008,

injury was $363.60 resulting in compensation rates of $242.00 for

temporary total disability benefits and $182.00 for permanent partial

disability benefits.

5. The claimant’s average weekly wage at the time of the March 13,

2009, injury was $375.20.

6.  The claimant has failed to prove by a preponderance of the evidence

that she suffered a compensable right knee injury on March 13, 2009.
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7. The claimant has failed to prove by a preponderance of the evidence

that she is entitled to additional medical benefits associated with the

incident on May 4, 2008, from Respondent No. 2.  

 DISCUSSION

The claimant contends she sustained a compensable injury to her right knee

while working for respondent employer on or about March 13, 2009, and is entitled

to appropriate benefits.  Claimant contends that any delay in scheduling a hearing

in this case was due to a scheduled surgery and her inability to travel.

Respondent No. 1 contends that the claimant failed and/or refused to report

an injury occurring within the course and scope of her employment.  Respondent

No. 1 contends the claimant’s complaints are pre-existing and/or idiopathic.

Respondent No. 2 contends that all appropriate benefits have been paid

associated with the claimant’s May 4, 2008, injury.  Respondent No. 2 contends that

additional medical treatment is not reasonable and necessary.  Respondent No. 2

also contends that claimant suffered an independent intervening incident on March

13, 2009, which accounts for her current need for medical treatment, if any, and

related indemnity benefits associated with her right lower extremity.

In the event benefits are awarded, the respondents contend that they should

not be responsible for any continuing indemnity benefits associated with the delay

by the claimant in scheduling the hearing in this case.  

I. COMPENSABILITY

Ark. Code Ann. § 11-9-102(4)(A) defines “compensable injury”:
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(i) (a)n accidental injury causing internal or external physical harm to
the body or accidental injury to prosthetic appliances, including
eyeglasses, contact lenses, or hearing aids, arising out of and in the
course of employment and which requires medical services or results
in disability or death.  An injury is “accidental” only if it is caused by
a specific incident and is identifiable by time and place of occurrence;
(ii) An injury causing internal or external physical harm to the body
and arising out of and in the course of employment if it is not caused
by a specific incident or is not identifiable by time and place of
occurrence, if the injury is: (a) Caused by rapid repetitive motion . . .
(v) A hernia as set out in § 11-9-523.

A compensable injury must be established by medical evidence supported

by objective findings.  Ark. Code Ann. § 11-9-102(4)(D)(Repl. 2002). Claimant’s

burden of proof shall be a preponderance of the evidence.  Ark. Code Ann. § 11-9-

102(4)(E)(i).  If claimant fails to establish by a preponderance of the evidence any

of the requirements for establishing the compensability of the injury alleged, he fails

to establish the compensability of the claim, and compensation must be denied.

It is the exclusive function of the Commission to determine the credibility of

the witnesses and the weight to be given their testimony.  Johnson v. Riceland

Foods, 47 Ark. App. 71, 884 S.W.2d 626 (1994).  Furthermore, the Commission is

not required to believe the testimony of the claimant or other witnesses, but may

accept and translate into findings of fact only those portions of the testimony it

deems worthy of belief.  Brotherton v. White River Area Agency, ___ Ark. App. ___,

___S.W.3d ____(Dec.14, 2005); Morelock v. Kearney Company, 48 Ark. App. 227,

894 S.W.2d 603 (1995).  The Commission may accept or reject medical opinions

and determine their medical soundness and probative force.  Id.  It is important to

note that the claimant’s testimony is never considered uncontroverted.  Lambert v.
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Gerber Products Co., 14 Ark. App. 88, 684 S.W.2d 842 (1985); Nix v. Wilson World

Hotel, 46 Ark. App. 303, 879 S.W.2d 457 (1994).

In the present case, I find that claimant failed to prove by a preponderance

of the evidence that she sustained a new injury arising out of and in the course of

her employment on March 13, 2009.  The claimant testified that she was walking

through the dining hall when her knee popped and gave out on her.  She testified

that she did not fall or trip or have any traumatic injury to her knee.  She reported

the incident to the nursing staff, but did not seek medical attention immediately. 

The evidence further demonstrates that on March 30, 2009, she sought medical

treatment with Dr. Karol Palczynski.  At that time, she reported that she had

persistent right knee pain after falling on both knees on Tuesday, while attending

to her mother having an acute stroke.  There is no mention of an incident at work.

On April 7, 2009, the claimant was seen by Dr. Clark.  She noted that she had seen

Goins on March 18, 2009 with a pre-exiting knee injury and that Dr. Gober had

wanted to treat her with injections which she refused.  She noted that her mother

had a CVA and she saw Goins while she was attending her mother in the ER.  She

stated that she had fallen and hurt her knees.  She wanted an excuse for an

extended period of time because of this fall.  Dr. Clark noted that she refused

because she also wanted the leave time to go back to 3-18-09 and she was not

comfortable with the request.  Again, there is simply no mention of the incident of

work on March 13, 2009, at work. 
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II.  CAUSATION

A  compensable injury must be established by medical evidence supported

by objective findings.  Ark. Code Ann. § 11-9-102(4)(D).   “Objective findings” are

those findings which cannot come under voluntary control of the patient.  Ark. Code

Ann. § 11-9-102(16)(A)(i).  In the present case, I find that the claimant does not

establish a compensable injury by medical evidence supported by objective

findings.    The medical evidence established that claimant’s problems with her right

knee could have been the result of degenerative changes as  arthritic changes

develop and not the result of any additional trauma or accident at work.    

In a workers’ compensation case, a claimant must prove a causal connection

between the work-related accident and the disabling injury.  Stephenson v. Tyson

Foods, Inc., 70 Ark. App. 265, 19 S.W.3d 36 (2000).  The determination of whether

a causal connection exists is a question of fact for the Commission to determine.

Jeter v. B.R. McGinty Mech., 62 Ark. App. 53, 968 S.W.2d 645 (1998).

It appears from my review of the medical reports that the opinion of the

claimant’s treating physicians are based on the subjective complaints of the

claimant.  Conjecture and speculation, even if plausible, cannot take the place of

proof.  Ark. Dept. of Correction v. Glover, 35 Ark. App. 32, 812 S.W.2d 692 (1991);

Dena Construction Co. v. Herndon, 264 Ark. 791, 575 S.W.2d 155 (1970); Arkansas

Methodist Hospital v. Adams, 43 Ark. App. 1, 858 S.W.2d 125 (1993). 
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Medical opinions addressing compensability must be stated within a

reasonable degree of medical certainty. Ark. Code Ann. § 11-9-102(16)(B)(Repl.

1996). The Arkansas Court of Appeals has held:

the plethora of possible causes for work-related injuries includes

many that can be established by a common-sense observation and

deduction. To require medical proof of causation in every case

appears out of line with the general policy of economy and efficiency

contained within the workers’ compensation law. To be sure, there will

be circumstances where medical evidence will be necessary to

establish that a particular injury resulted from a work-related incident -

but not in every case.  We find the Court of Appeal’s reasoning in

Millican and Tilley persuasive.  We therefore adopt the holding in

Millican that objective medical evidence is necessary to establish the

existence and extent of an injury, but is not essential to establish the

causal relationship between the injury and the work-related incident

(emphasis added).

Freeman v. Con-Agra Frozen Foods, 70 Ark. App. 306, 27 S.W.3d 762 (2000),

quoting Wal-Mart Stores, Inc. v. VanWagner, 337 Ark. 443, 990 S.W.2d 522 (1999).

See Stephens Truck Lines v. Millican, 58 Ark. App. 275, 950 S.W.2d 472 (1997)

and Aeroquip, Inc. v. Tilley, 59 Ark. App.163, 954 S.W.2d 305 (1997). 

Based on this reasoning, Freeman summed up the current state of the law

as such:
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Medical evidence is not ordinarily required to prove causation, i.e., a

connection between the injury and the claimant’s employment, but if

an unnecessary medical opinion is offered on that issue, the opinion

must be stated with a reasonable degree of medical certainty. 

Freeman, supra, citing Wal-Mart Stores, Inc. v. Van Wagner, 337 Ark. 443, 990

S.W.2d 522 (1999). 

The law is clear that medical opinions based upon “could”, “may”, “possibly”,

and “can” lack the definitiveness required by Ark. Code Ann. §11-9-

102(16)(B)(Supp.1999) which requires that medical opinions be stated within a

reasonable degree of medical certainty.  Scott v. Middleton Drywall, 2005 AWCC

22 (Feb. 9, 1005) (“probably did” found insufficient to prove causation); Frances v.

Gaylord Container Corporation, 341 Ark. 527, 20 S.W.3d 280 (2000) (overruling

prior Court of Appeals decision and holding that “could” was insufficient to satisfy

standard ); Crudup v. Regal Ware, Inc. , 341 Ark. 804, 20 S.W.3d 760 (2001)

(“theoretical possibility” did not meet standard of proof); Freeman v. Con-Agra

Frozen Foods, 344 Ark. 296, 40 S.W.3d 760 (2001) (to pass muster, opinion must

be more than speculation and go beyond possibilities).

The Arkansas courts have frequently discussed the distinction between a

recurrence and an aggravation of a preexisting injury. When the primary injury is

shown to have arisen out of and in the course of the employment, the employer is

responsible for every natural consequence that flows from that injury. If, after the

period of initial disability has subsided, the injury flares up without an intervening
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cause and creates a second disability, it is a mere recurrence, and the employer

remains liable.  Atkins Nursing Home v. Gray, 54 Ark. App. 125, 923 S.W.2d 897

(1996).  A recurrence is not a new injury but simply another period of incapacitation

resulting from the previous injury. Pinkston v. General Tire & Rubber Co., 30 Ark.

App. 46, 782 S.W.2d 375 (1990).  The test for determining whether a subsequent

episode is a recurrence or an aggravation is whether the subsequent episode was

a natural and probable result of the first injury or if it was precipitated by an

independent intervening cause. Georgia-Pacific Corp. v. Carter, 62 Ark. App. 162,

969 S.W.2d 677 (1998).

In workers’ compensation law, an employer takes the employee as he finds

him, and employment circumstances that aggravate preexisting conditions are

compensable.  Williams v. L & W Janitorial, Inc., 85 Ark. App. 1, 145 S.W.3d 383

(2004); Heritage Baptist Temple v. Robison, 82 Ark. App. 460, 120 S.W.3d 150

(2003).   However, an aggravation is a new injury resulting from an independent

incident.  Id.  An aggravation, being a new injury with an independent cause, must

meet the definition of a compensable injury in order to establish compensability for

the aggravation. Id.  

When the primary injury is shown to have arisen out of and in the course of

the employment, the employer is responsible for any natural consequence that

flows from that injury.  Jeter v. B.R. McGinty Mech., 62 Ark. App. 53, 968 S.W.2d

645 (1998). The basic test is whether there is a causal connection between the two

episodes.  Bearden Lumber Co. v. Bond, 7 Ark. App. 65, 644 S.W.2d 321 (1983).
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It is the Commission’s duty to determine if a causal connection exists between the

primary injury and any additional injuries.  Williams v. Prostaff Temporaries, 336

Ark. 510, 988 S.W.2d 1 (1999).   While medical evidence is not required to show

a causal connection, claimant must show proof by a preponderance of the

evidence.  Wal-Mart Stores. Inc. v. VanWagner, 337 Ark. 443, 990 S.W.2d 522

(1999).  It has long been recognized that a causal relationship may be established

between an employment-related incident and a subsequent physical injury upon a

showing that the injury manifested itself within a reasonable period of time following

the incident, is logically attributable to the incident, and there is no other reasonable

explanation for the injury.  Hall v. Pittman Construction Co., 235 Ark. 104, 357

S.W.2d 263 (1962).  If the claimant’s disability arises soon after the accident and

is logically attributable to it, with nothing to suggest any other explanation for the

employee’s condition, there is no substantial evidence to sustain the Commission’s

refusal to make an award.  Clark v. Ottenheimer, 229 Ark. 383, 314 S.W.2d 497

(1958);  Johnson v. Little Rock School District, Full Commission Opinion filed April

4, 2002 (E700511 & F011921).   But, if the disability does not manifest itself until

many months after the accident, so that reasonable men might disagree about the

existence of a causal connection between the accident and the disability, the issue

becomes one of fact upon which the Commission’s conclusion is controlling.  Kivett

v. Redmond Co., 234 Ark. 855, 355 S.W.2d 172 (1962).

Finally, from a review of the credible evidence offered in this case, I am

convinced that any objective medical findings and need for medical treatment are
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consistent with degenerative conditions of the claimant which may have been

aggravated by an incident on claimant’s own personal time rather than a specific

work-related incident.  

After considering the evidence submitted in the record and observing the

demeanor of the witnesses during their testimony at the hearing conducted in this

matter, I find that the greater weight of evidence fails to support a conclusion that

claimant sustained an injury arising out of and in the course of her employment on

May 13, 2009.

ORDER

For the reasons discussed herein, this claim must be, and hereby is,

respectfully denied.

IT IS SO ORDERED.

___________________________________
HONORABLE BARBARA WEBB
Administrative Law Judge


