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Hearing before Administrative Law Judge Barbara Webb on November 2, 2011,  in
Little Rock, Pulaski County, Arkansas.  

Claimant represented by Mr. Philip M. Wilson, Attorney at Law, Little Rock,
Arkansas.

Respondents represented by Mr. Michael E. Ryburn, Attorney at Law, Little Rock,
Arkansas.  

STATEMENT OF THE CASE

A hearing was held on the above-styled claim on November 2, 2011, before

Administrative Law Judge Barbara W. Webb.  A Pre-hearing Order was entered in

this case on September 27, 2011.  The Pre-hearing Order set forth the stipulations

offered by the parties and outlined the issues to be litigated and resolved at this

hearing.  A copy of the  September 27, 2011, Pre-hearing Order is made a part of

the hearing record as Commission Exhibit No. 1.  By agreement of the parties, the

stipulations as submitted by the parties in the Pre-hearing Order and as amended

on the record are hereby accepted:
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1. The Arkansas Workers’ Compensation Commission has jurisdiction

of this claim.

2. The employer/employee/carrier relationship existed on or about

November 12, 2009, when the claimant sustained a compensable

back injury.

3.  The claimant’s wages were sufficient to entitle her to compensation

rates of $287.00 for temporary total disability benefits and $215.00 for

permanent partial disability benefits.

ISSUES

By agreement of the parties, the issues presented at the hearing were as

follows:

1. Claimant’s entitlement to temporary disability benefits from May 19,

2011, to a date yet to be determined, based upon the records of Dr.

Chakales and Dr. Ackerman.

2. Controversion and attorney’s fees.

3. All other issues are reserved.

The record consists of a one volume transcript of the November 2, 2011,

hearing, consisting of the testimony of Tomi Gibson, and all documentary evidence

consisting of Commission’s Exhibit 1 (Pre-hearing Order) and Joint Exhibit 1

(Medical Records with Index).
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 FACTUAL BACKGROUND

Tomi Gibson is 48 years of age (dob: 11/11/62).  She completed tenth grade

and obtained a GED. She worked for Riceland Foods for three years. She has

worked for the company for 18 years in various jobs.  She injured her back in an

accident on November 12, 2009, while helping another employee push a pallet of

rice up a conveyor belt to put it onto a rack.  She immediately sought treatment with

Dr. Hord.  She underwent an MRI and was diagnosed with a ruptured disc.  She

went to therapy but they couldn’t help her.  She was sent to Dr. Cathey by the

insurance company for evaluation.  She requested a change of physician and was

treated by Dr. Chakales for pain management.  Dr. Chakales referred her to Dr.

Ackerman for shots in her back.  Gibson explained that she was still having

symptoms in her back and legs and that Ackerman took her off work in May of 2011.

 

On cross-examination, Gibson testified that she continued to work light duty

performing cleaning work from November of 2009 until May of 2011.  She explained

that she got worse in May of 2011 because she ruptured another disc.  She did not

have another accident and did not know how it happened.  She explained that she

was not aware of it until the doctor did a new MRI and found that her back was

progressively getting worse.  She was taken off work at that time.  When she gets

better, she would like to return to work at Riceland.  She has not undergone any

surgery.  She agreed that Cathey told her that the MRI was normal for someone her
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age, but that he did not look at the MRI.  She underwent two MRIs, two

myleograms, CT scans, and EMG/NCV studies.  She explained that Dr. Chakales

told her she had two ruptured discs at three and four in the thoracic spine.  She did

not injure her neck or low back in the accident.  Her injuries were to her middle back

which were now causing pain and numbness in her right leg. 

Gibson has had four steroid shots which have only provided temporary relief.

She goes to see Dr. Chakales every month and is currently undergoing physical

therapy.  She takes pain medication and has shots when she is able to get them.

She explained that Riceland did not have any other lighter duty jobs and she has

not looked elsewhere.  She has no income.  She does not collect unemployment.

She applied for short-term disability, but was turned down on the basis that she had

to pursue workers’ compensation.  She has not filed for disability.  Gibson did not

undergo the functional capacity evaluation because the insurance company denied

the test. 

Medical records reveal that the claimant was initially evaluated by Dr. Hord

at the Baptist Health Stuttgart Clinic on November 12, 2009, with complaints of pain

in the central thoracic back area as a result of pushing pallets.  She was prescribed

pain medications, physical therapy, and released to light duty work.  She underwent

an MRI on November 20, 2009.  The MRI revealed a small right paracentral disc

protrusion and bony spur at T9/10 level, causing right sided sac compression and

subtle right anterior cord effacement.  There was no evidence of thoracic disc
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herniation.  When her symptoms continued, Dr. Hord referred her for further

evaluation by Dr. Steven Cathey on December 29, 2009.  After reviewing the MRI

and physical examination, Dr. Cathey noted that Gibson’s injury was “most likely a

musculoskeletal injury that should go on and resolve without additional treatment.”

On January 7, 2010, Gibson returned to Dr. Hord for follow-up.  Hord noted that her

pain is distinctly out of proportion to her exam and that she was “over-reacting” to

his exam.  He continued her on light duty and prescribed Ultram for pain.  

On April 5, 2010, Gibson was treated by Dr. Chakales. He noted that her

MRI, although abnormal, was not significant.  He subsequently saw her on May 5,

2010.  He recommended an EMG of her back and legs.  On May 10, 2010, she

underwent the nerve conduction study on her lack and lower extremities.  The study

revealed no evidence of motor nerve root irritation, peripheral neuropathy or

myopathy.  On May 20, 2010, Chakales diagnosed Gibson with residuals of thoracic

spine injury with a small paracentral disc protrusion at T9-10 with nerve

compression.  He recommended a functional capacity evaluation.  On July 26,

2010, Gibson returned to Chakales complaining of a lot of back pain and right leg

pain.  He noted that he had tried to schedule the functional capacity evaluation but

it was denied.  He suggested a lumbar myelogram and CT scan.  He opined that “At

the present time she is temporarily totally disabled”.  

On September 27, 2010, she underwent a thoracolumbar myelogram with CT

scan which revealed a moderate-sized central disc protrusion at the C5-6 level with
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spinal stenosis, a moderate-sized right paracentral disc protrusion at T9-10, as well

as a mild degree of multi-level disc degeneration with bulging at T7-8.  A

paramedian protrusion was also seen at T8-9.  Gibson returned to Dr. Chakales on

October 18, 2010.  He noted that she would be a suitable candidate for a thoracic

epidural steroid injection at the T8-9 level and referred her to Dr. William Ackerman

for the injection.  He prescribed pain pills and muscle relaxers.  She continued to

treat with Dr. Chakales monthly.  On May 19, 2011, she was treated by Dr.

Ackerman.  He took her off work from May 19, 2011, for an undetermined period of

time.

The claimant contends that she sustained a compensable injury on

November 12, 2009.  The claimant contends she is entitled to temporary disability

benefits from the date last paid to a date yet to be determined, based upon the

records of Dr. Chakales and Dr. Ackerman.

The respondents contend that the claimant is not entitled to temporary

disability benefits. 

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The Arkansas Workers’ Compensation Commission has jurisdiction

of this claim.

2. The employer/employee/carrier relationship existed on or about

November 12, 2009, when the claimant sustained a compensable

back injury.
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3.  The claimant’s wages were sufficient to entitle her to compensation

rates of $287.00 for temporary total disability benefits and $215.00 for

permanent partial disability benefits.

4. The claimant has proven by a preponderance of the evidence that

she is entitled to additional temporary total disability benefits from

May 19, 2011, to a date yet to be determined, based upon the records

of Dr. Chakales and Dr. Ackerman.

5. The claimant has proven by a preponderance of the evidence that

respondents fully controverted payment of additional temporary total

disability benefits and she is entitled to a statutory attorney’s fee in

connection with the disability benefits awarded. 

DISCUSSION

Temporary Total Disability

In the instant case, it has been established that an incident involving the

claimant occurred at work.   The respondents accepted the claimant’s November

12, 2009, back injury as compensable and have paid some benefits.   In the instant

case, there is no evidence that the claimant had prior problems with her back or has

suffered back problems as a result of any subsequent traumatic event.  Initially, the

claimant was treated and released to light duty work which was provided to her by

the respondents.  However, the claimant testified that her symptoms have worsened

and she has not been able to work from May 19, 2011, when Dr. Ackerman took her
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off of work, until a date yet to be determined.  The claimant testified that she is

continuing to treat with Dr. Chakales and Dr. Ackerman.  She has not undergone

a functional capacity evaluation because the evaluation was denied by the

respondents.

 Temporary total disability for unscheduled injuries is that period within the

healing period in which claimant suffers a total incapacity to earn wages.  Ark. State

Highway & Transportation Dept. v. Breshears, 272 Ark. 244, 613 S.W.2d 392

(1981). The healing period is defined as that period for healing the injury, which

continues until claimant is as far restored as the permanent nature of the injury will

allow.  Nix v. Wilson World Hotel, 46 Ark. App. 303, 879 S.W.2d 459 (1994).  A

claimant’s healing period has not ended when treatment is being administered for

the healing and alleviation of the condition. Breshears, supra; J.A. Riggs Tractor

Co. v. Etzkorn, 30 Ark. App. 200, 785 S.W.2d 51 (1990). Here, the medical records

show that the claimant’s treating physicians have been actively attempting to find

the right treatment to alleviate the claimant’s ongoing symptoms which have

continued to worsen during her attempts to continue to work in a light duty capacity

and undergo physical therapy.  In May of 2011, Dr. Ackerman took her off work due

to concerns that the light duty work was causing her condition to progressively

worsen.  In the instant case, the claimant remains in her healing period and has not

returned to work since taken off work by Dr. Ackerman.  Based on the

preponderance of the evidence, I find that the claimant is entitled to temporary total

disability benefits from May 19, 2011, until a date yet to be determined.   
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Controversion and Attorney’s Fees

Based on my review of the evidence in this case, I find that respondents

have fully controverted payment of additional temporary total disability benefits.

Claimant’s attorney is entitled to a statutory attorney’s fee on the disability  benefits

awarded herein.

AWARD

The respondents are hereby directed and ordered to pay benefits and

attorneys fees in accordance with the findings of fact and conclusions of law set

forth herein.  All accrued sums shall be paid in a lump sum without discount, and

this award shall earn interest at the legal rate until paid, pursuant to Ark. Code Ann.

§11-9-809.  See, Couch v. First State Bank of Newport, 49 Ark. App. 102, 898

S.W.2d 57 (1995).

IT IS SO ORDERED.

                                                            
BARBARA WEBB
Administrative Law Judge


