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STATEMENT OF THE CASE

A hearing was conducted in this claim on January 9, 2012 to determine

whether the claimant was entitled to additional workers’ compensation benefits.

The claim has been the subject of previous proceedings as set out below.

A prehearing conference was conducted in this claim on November 16, 2011,

and a Prehearing Order was filed on said date.  At the hearing, the parties

announced that the stipulations, issues, as well as their respective contentions were

properly set out in the Prehearing Order, subject to some further clarification

addressing their conflicting positions.  A copy of the Prehearing Order was

introduced as “Commission’s Exhibit 1" and made a part of the record without

objection.
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It was stipulated that the claimant sustained a compensable injury on August

16, 2007; that an Administrative Law Judge decision filed March 17, 2009, awarding

additional benefits [additional medical treatment] was affirmed and adopted by the

Full Commission on July 17, 2009, and subsequently confirmed by the Arkansas

Court of Appeals of February 24, 2010, and was thus a final decision and the law

of the case.  

By agreement of the parties, the following issues were presented for

determination:

1. Respondents responsibility for outstanding medical treatment

2. Claimant’s entitlement to continued medical treatment.

Claimant contended, in summary, that he was entitled to payment of

outstanding, as well as continued reasonably necessary medical treatment, as

ordered by the Arkansas Workers’ Compensation Commission; that the additional

treatment was reasonably necessary, as well as related to the August 16, 2007

injury, and should be the responsibility of the respondents. At the hearing, the

claimant maintained that the Commission previously awarded treatment by Dr.

David Steward, who subsequently retired, at which time Dr. Jill Bryson in the same

clinic took over the care of the claimant; and that respondents should remain

responsible for the treatment by Dr. Bryson and Dr. King, who was treating the

claimant with pain management.

The respondents contended that it had provided and paid for the medical
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expenses following the Opinions of the Full Commission and the Arkansas Court

of Appeals, including diagnostic testing recommended by Dr. Moore, as well as

claimant’s treatment from Drs. Stewart and Yokum.  Respondents maintained that

it paid related medical through on or about November 25, 2010, at which time Dr.

Moore, the authorized treating physician, stated that the claimant had reached

maximum medical improvement and did not require any further evaluations or

treatment related to his compensable injury, at which time respondents again

controverted all additional medical treatment.

The claimant was the only lay witness to testify.   The record in this claim is

composed solely of the transcript of the January 9, 2012 hearing, consisting of two

volumes, the first containing the claimant’s testimony, and the second containing

the exhibits including 185 pages of medical introduced as “Joint Exhibit  A,”

together with the evidentiary deposition of Dr. Michael Moore, introduced as

“Respondent’s Exhibit 1" and retained in the Commission file in bound form.  In

addition, subsequent to the hearing, both parties submitted letter briefs addressing

how the medical supported their conflicting positions.  Said briefs have been blue-

backed and made a part of the record herein.  The record of the prior hearing has

been lodged with the Arkansas Court of Appeals.  However, the Opinions of record,

as recited in the stipulations, which are contained in the Commission file, are

incorporated by reference and made a part of the record to the immediate claim. 

From a review of the record as a whole, to include medical reports,
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documents and other matters properly before the Commission, and having had an

opportunity to hear the testimony of the witnesses and to observe their demeanor,

the following findings of fact and conclusions of law are made in accordance with

Ark. Code Ann. §11-9-704:

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The Arkansas Workers’ Compensation Commission has jurisdiction over this

claim.

2. The stipulations agreed to by the parties are hereby accepted as fact.

3. The claimant has failed to prove by a preponderance of the evidence that his

need for medical treatment after November 25, 2010 is directly and causally

related to his August 16, 2007 work-related injury.

4. The claimant has failed to prove by a preponderance of the credible

evidence that he is entitled to additional medical treatment after November

25, 2010.

DISCUSSION

This claim has a lengthy procedural history.  This is the second hearing

addressing the issue of claimant’s entitlement to additional medical benefits.  Again,

it is undisputed that the claimant sustained a compensable injury to his right hand

on August 16, 2007.  A description of the claimant’s injury, as well as his initial

medical treatment, is set out below:

Q. Okay.  And, Mr. Gates, we’re going to talk about your injury to your
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hand.  We’ve had a previous hearing on that, so I want to just very
briefly let you describe to the Court ow you were injured on August
16th of 2007.

A. I was with a co-worker attempting to let down a personal manlift that
was crank handle to begin to let it down, he stuck a bar inside the
mechanism and caused it to free-wheel and in turn struck me on my
right wrist and hand.  I do not know how many times, at least once.

Q. Okay.  So the mechanism was spinning?

A. Yes.

Q. And that spinning mechanism hit you on the wrist and hand?

A. Yes.

Q. Okay.  Now, did you seek immediate medical attention after that
injury?

A. I did.

Q. Okay.  And tell me where were you having pain after the injury?  And
let’s be real specific.  You said wrist and hand. Let’s be a little bit
more specific about what areas of your hand.

A. On the wrist right on that bone that protrudes outward.

Q. So you’re talking about below the base of the thumb?

A. Below meaning toward the elbow?

Q. Yes.

A. Yes.

Q. Okay.

A. I have pain - - I don’t know what this is called.

Q. The pad of your hand below the thumb?
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A. Yes, right there, and also in this knuckle joint of the thumb.

JUDGE GREENBAUM:   I’m sorry, the record  - -
when you say this or there, whoever is reviewing
this record will not be able to conceptualize what
you are referring to.  So you’re not going to have
to - - one of you is going to have to be very
specific. 

THE CLAIMANT: I apologize, Your Honor.
BY MR. JENSEN:

Q. Well, you earlier talked about right below your hand, below your
thumb in the area of your wrist?

A. Right.

Q. You have pain there, is that correct?

A. Correct.

Q. And then you were talking about the pad area of your hand below
your thumb?

A. Correct.

Q. Okay.  And then where else do you have - - you said the joint?

A. Yes.

Q. And you are talking about the joint - -

A. Every joint in that thumb, all three of them.

Q. Okay.  You’re talking about right below your nail of your thumb?

A. Yes.

Q. Going all the way to your wrist, is that correct?

A. Yes, correct.
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Q. Pain in that area?

A. Yes.

Q. Okay.  And where else?

A. I also have a constant pressure underneath that thumbnail.

Q. On your thumb, okay.

A. Yes.  Underneath of it feels like it’s just going to blow off all the time.
I also have pain in this knuckle joint of the index finger where it joins
onto the hand, the hand and the center knuckle joint of that index
finger, and I have pain in the web of the thumb and the hand in that
area.  I don’t know what that’s called.

Q. Okay.  Does that pretty much describe where your areas of pain are?

A. I have pain in other knuckle joints as well as in the hand and the
fingers.

Q. Are you talking about your long finger?

A. Yes.

Q. Okay.

A. It feels like there is glass in those knuckles at all time.

Q. Okay.  Now, let me ask you this.  After your injury, did you have any
objective findings that you could actually see?  I mean, did you have
redness, swelling, bruising?

A. I had yellow and black bruising.  Before I could even get to the
doctor’s office, it was already so swollen I could barely get that glove
off, and it was black and yellow and it was swollen from halfway up
the arm to the last knuckle - -

JUDGE GREENBAUM:   I’m sorry.
Compensability is undisputed.
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MR. JENSEN:   Correct, yes.  All right.

BY MR. JENSEN:

Q. And briefly, we’re going into your medical history.  Where did you first
seek medical treatment?

A. With Dr. David Stewart.

Q. Okay.  And so you sought - - and he’s with Benton Family Clinic in
Benton, Arkansas?

A. Yes, sir. (Tr. 1, pp. 12-16)
   

The prior Opinion in this claim reflects that the employer immediately took

the claimant to the Benton Family Clinic, where the claimant came under the care

of Dr. David Steward.  According to the prior Opinion, the respondent-insurance

carrier only paid for one office visit to Dr. Stewart, but the claimant continued to

seek treatment and pay for it himself.  Apparently, the claim was complicated

because the claimant left the respondent-employer’s employment and went to work

for another employer.  The claimant continued to seek treatment from Dr. Stewart,

as well as Dr. John Yokum, an orthopaedic specialist in Little Rock, Arkansas, who

ran various diagnostic studies and released the claimant to return on an as-needed

basis on March 17, 2008 (Jt. Ex. A, pp. 20, 23-28)

After being released by Dr. Yokum, the claimant continued to received

treatment by Dr. David Steward.  In addition, the claimant petitioned and received

a Change of Physician to Dr. Michael Moore, a hand specialist in Little Rock,

Arkansas.  Dr. Moore first saw the claimant on September 23, 2008, at which time
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Dr. Moore recommended additional diagnostic testing, which the respondent-

insurance carrier controverted, and which in turn resulted in a protracted litigation

process set out above.  More specifically, in the Opinion filed March 17, 2009, the

Administrative Law Judge found that the additional medical treatment that the

claimant sought for his hand treatment was reasonable and necessary, and

remained the responsibility of respondents.  The Administrative Law Judge further

found that the additional testing, as recommended by Dr. Michael Moore, was

reasonable and necessary, and remained the responsibility of respondents, as well

as the visits from Dr. David Stewart and Dr. John Yokum.  The additional medical

awarded was paid after all appeals were exhausted on February 24, 2010.  The

record reflects that the claimant did not return to Dr. Yokum, following the initial

hearing, but, rather, continued to receive follow up medical treatment from Dr. David

Stewart until his retirement, at which time the claimant received follow up care by

Dr. Jill Bryson in the same clinic.  The claimant has continued working.

Once the prior decision became final, the claimant returned to his authorized

treating physician, Dr. Michael Moore.  The medical evidence reflects that the

claimant returned to Dr. Moore on March 23, 2010.  In his report, Dr. Moore

indicated that the claimant had atypical pain in his right hand and wrist, and that the

claimant’s symptoms and examination did not match.  Because of the claimant’s

persistent symptoms, Dr. Moore recommended a triphasic bone scan to determine

whether there was any evidence of reflex sympathetic dystrophy.  In addition, Dr.
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Moore recommended that the claimant be evaluated by Dr. Reginald Rutherford.

(Jt. Ex. A, pp. 51-56)

The claimant underwent a triple phase bone scan on March 31, 2010, which

was normal, except for degenerative problems with the third metacarpophalangeal.

Thereafter, Dr. Moore recommended an EMG/NCV, which was performed on April

8, 2010, which appeared normal, except for a slow response, which Dr. Moore

thought might be due to vasospasm.  Accordingly, a doppler study was

recommended and performed on April 20, 2010, which was also normal.  Following

the aforementioned studies, Dr. Rutherford apparently had nothing further to offer,

at which time the claimant returned to his family physician, who continued to

prescribe pain medications.  Respondents continued to pay for all diagnostic testing

recommended by Dr. Moore, as well as the claimant’s maintenance treatment

provided by Dr. Stewart and/or Dr. Bryson.

On July 29, 2010, claimant’s attorney inquired from Dr. Moore whether or not

he advised the claimant to return to his family physician for follow up conservative

treatment.  In a response dated August 3, 2010, Dr. Moore indicated that he did not

refer the claimant to his family physician for treatment, but rather referred the

claimant to Dr. Reginald Rutherford, a neurologist, for evaluation.  (Jt. Ex. A, p.86)

Dr. Moore next referred the claimant for an MRI of the right hand.  The study

performed on October 5, 2010 revealed a degenerative cyst on the long and index

fingers.  Dr. Moore reevaluated the claimant on November 2, 2010.  Based upon a
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review of the normal diagnostic test results, as well as Dr. Moore’s conclusions that

the MRI results were unrelated to the August 16, 2007 injury, Dr. Moore opined that

he could not explain the reason for the claimant’s complaints of pain, that there

were no objective studies to suggest impairment, and no need for further

evaluations.  Dr. Moore stated that he would await Dr. Rutherford’s evaluation to

determine whether it revealed any objective study, which might explain the

symptoms of claimant’s right hand.  (Jt. Ex. A, pp. 108-109)

Next, Dr. Moore referred the claimant for a Functional Capacity Evaluation,

which was conducted on November 16, 2010.  Dr. Moore then offered a report

dated November 25, 2010, in which he stated that all studies were normal and that

there was no explanation for etiology for the pain reported by the claimant.  Dr.

Moore further stated that the Functional Capacity Evaluation was invalid because

the results indicated that the claimant gave unreliable effort during the evaluation.

Dr. Moore opined that the claimant had reached maximum medical improvement.

He further stated that the claimant did not require further evaluation or treatment.

(Jt. Ex. A, pp. 128-129)

Clearly, Dr. Michael Moore has been the claimant’s authorized treating

physician following the Change of Physician Order, which was approved during the

latter part of 2008.  After the claimant’s initial examination by Dr. Moore on

September 23, 2008, respondents controverted additional testing and treatment,

which resulted in extended litigation.  After litigation was exhausted, respondents
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paid for the outstanding medical expenses, including treatment by the claimant’s

primary care physician, and continued to pay for the additional diagnostic testing

recommended by Dr. Moore, as well as the maintenance care provided by

claimant’s primary care physicians through November 25, 2010, at which time

respondents again controverted all additional medical treatment based upon the

opinion of Dr. Michael Moore.  Almost one year later, claimant’s attorney asked Dr.

Moore whether it was reasonable and necessary for the claimant to continue to see

his primary care physician for conservative treatment, including pain medication,

to which Dr. Moore responded in the affirmative, which appeared confusing

considering Dr. Moore July 10, 2010 response aforementioned.  (Jt. Ex. A, pp.86,

183)

In view of the foregoing, respondents took the evidentiary deposition of Dr.

Moore on December 27, 2011.  Rather than conduct an exhaustive analysis of Dr.

Moore’s deposition, suffice it to say that he clearly indicated that he did not refer the

claimant for any further treatment or evaluations after November 25, 2010.  Dr.

Moore refused to comment on any treatment the claimant received after that day,

indicating that the claimant did not require further treatment for his work-related

injury, and that the parties should cross examine other medical providers

concerning the reason for claimant’s need for continued medical treatment, if any.

(Resp. Ex. 1, pp. 9, 13-14)

ADJUDICATION
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The Workers’ Compensation Act requires employers to provide such

medical services as may be reasonably necessary in connection with an

employee’s injury.  A.C.A. §11-9-508; American Greeting Corp. v. Garey, 61 Ark.

App. 18, 963 S.W.2d 613 (1998).  What constitutes reasonably necessary

medical treatment under A.C.A. §11-9-508 is a question of fact for the

Commission.  Gansky v. Hi-Tech Engineering, 325 Ark. 163, 924 S.W.2d 790

(1996); Geo Specialty Chem., Inc. v. Clingan, 69 Ark. App. 369, 13 S.W.3d 218

(2000).  Medical treatment which is required to stabilize and maintain an injured

worker’s status remains the responsibility of the employer.  Artex Hydrophonics,

Inc. v. Pippin, 8 Ark. App. 200, 649 S.W.2d 845 (1983).

Ark. Code Ann. §11-9-514 allows the claimant to petition and receive a

one-time change of physicians.  Subsection (b) provides that treatment for

services furnished or prescribed by an physician other than the one selected

under A.C.A. §11-9-514, except emergency treatment, shall be at the claimant’s

expense.  

Admittedly, respondents controverted the initial medical recommendations

of Dr. Moore.  Although the initial testing was denied, it was subsequently

approved following lengthy and extensive litigation, which awarded the

additional medical requested.  In fact, although valid arguments could be made

that the prior Opinion and Award only awarded the outstanding medical

expenses by the unauthorized medical providers, as well as the additional



-14-

testing recommended by Dr. Michael Moore, respondents continued to pay all

follow up treatment by both Dr. Moore, as well as claimant’s primary care

physician, through November 25, 2010, at which time Dr. Moore opined that no

further treatment was necessary.

It is well-settled that claimant has the burden of proving the job-

relatedness of any alleged injury, without the aid of any kind of presumption in

his favor.  Pearson v. Faulkner Radio Service, 220 Ark. 368, 247 S.W.2d 964

(1952); Farmer v. L.H. Knight Company, 220 Ark. 333, 248 S.W.2d 111 (1952). 

The burden of proof claimant must meet is preponderance of the evidence. 

Voss v. Ward’s Pulpwood Yard, 248 Ark. 465, 425 S.W.2d 629 (1970).  Under

prior law, it was the duty of the Commission to draw every legitimate inference in

favor of the claimant and to give claimant the benefit of the doubt in making

factual determinations.  However, current law requires that evidence regarding

whether or not claimant has met the burden of proof be weighed impartially,

without giving the benefit of the doubt to either party.  Arkansas Code Annotated

§11-9-704(c)(4); Wade v. Mr. C.Cavenaugh’s, 298 Ark. 363, 768 S.W.2d 521

(1989); Fowler v. McHenry, 22 Ark. App. 196, 737 S.W.2d 663 (1987).

Dr. Michael Moore, the claimant’s authorized treating physician has

released the claimant and opined that the claimant does not require further

diagnostic testing and/or treatment.  Further, Dr. Moore has not referred the

claimant to a primary care physician for maintenance care. In the event the
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claimant has additional problems which require maintenance treatment, he

should return to Dr. Moore to discuss any issues and allow the authorized

treating physician to make a proper referral, if necessary.

After reviewing the evidence in this case impartially, without giving the

benefit of the doubt to either party, I find that claimant has failed to prove that he

is entitled to additional medical treatment.  Accordingly, the within claim is

hereby respectfully denied and dismissed.  

IT IS SO ORDERED.

                                                                    
DAVID GREENBAUM                                 
Chief Administrative Law Judge                  


