
BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

WCC NO.  F904583

WILLIAM FINICAL, Employee  CLAIMANT

FAYETTEVILLE HEALTH & REHAB, Employer  RESPONDENT

LIBERTY MUTUAL INSURANCE COMPANY, Carrier RESPONDENT

OPINION FILED SEPTEMBER 26, 2012

Hearing before ADMINISTRATIVE LAW JUDGE GREGORY K. STEWART in Springdale,
Washington County, Arkansas.

Claimant represented by EVELYN BROOKS, Attorney, Fayetteville, Arkansas.

Respondents represented by JAMES A. ARNOLD, II, Attorney, Fort Smith, Arkansas.

STATEMENT OF THE CASE

On September 20, 2012, the above captioned claim came on for a hearing at

Springdale, Arkansas.   A pre-hearing conference was conducted on July 25, 2012, and

a pre-hearing order was filed on that same date.   A copy of the pre-hearing order has

been marked Commission's Exhibit #1 and made a part of the record without objection.

At the pre-hearing conference the parties agreed to the following stipulations:

1.   The Arkansas Workers’ Compensation Commission has jurisdiction of the within

claim.

2.   The employee/employer/carrier relationship existed between the parties on April

26, 2009.

3.   The claimant sustained a compensable injury to his right knee on April 26, 2009.

4.   The claimant was earning sufficient wages to entitle him to compensation at the

weekly rates of $186.00 for total disability benefits and $154.00 for permanent partial

disability benefits.

At the time of the hearing claimant withdrew his stipulation regarding the correct

compensation rates.
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At the pre-hearing conference the parties agreed to litigate the following issues:

1.   Claimant’s entitlement to additional medical treatment in the form of surgery as

recommended by Dr. Heim.

2.   Temporary total disability benefits.

3.   Attorney fee.

At the time of the hearing claimant clarified that the requested dates of temporary

total disability benefits would begin on April 2, 2012 and continue through a date yet to be

determined.  Claimant also clarified that the requested medical treatment would include

medication prescribed to him by Dr. Heim.

The claimant contends he is entitled to surgery and medication as recommended

and prescribed by Dr. Heim as well as temporary total disability and an attorney fee.

The respondents contend they have provided all reasonably necessary medical

evaluation and treatment for claimant’s compensable right knee injury.

From a review of the record as a whole, to include medical reports, documents, and

other matters properly before the Commission, and having had an opportunity to hear the

testimony of the witness and to observe his demeanor, the following findings of fact and

conclusions of law are made in accordance with A.C.A. §11-9-704:

FINDINGS OF FACT & CONCLUSIONS OF LAW

1.   The Arkansas Workers’ Compensation Commission has jurisdiction of the within

claim.

2.   The employee/employer/carrier relationship existed between the parties on April

26, 2009.

3.   The claimant sustained a compensable injury to his right knee on April 26, 2009.

4.   Claimant has met his burden of proving by a preponderance of the evidence that

he is entitled to additional medical treatment in the form of surgery as recommended by
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Dr. Heim.

5.   Claimant is entitled to temporary total disability benefits beginning April 2, 2012

and continuing through a date yet to be determined.

6.   Respondent has controverted claimant’s entitlement to all unpaid indemnity

benefits.   

FACTUAL BACKGROUND

The claimant is a 38-year-old man who began working for the respondent as a

nurse’s assistant in November 2007.  Claimant’s job duties included transferring patients,

taking patients to meals, and helping patients with activities of daily living.

Claimant suffered a compensable injury on April 26, 2009.  On that date he was

transferring a patient who grabbed a bed rail which resulted in the claimant twisting his

right knee.  

Following claimant’s compensable injury he underwent an MRI scan on May 8, 2009

which revealed a medial meniscus tear and  Dr. Heim performed an arthroscopic

procedure to repair the tear on May 22, 2009.  Claimant returned to work for respondent

with restrictions and underwent physical therapy.  Medical records from Dr. Heim indicate

that claimant continued to have problems with his right knee after the surgical procedure.

Dr. Heim’s medical report of September 9, 2009 indicates that claimant had a

documented osteochondral defect of the weight bearing surface of the medial femoral

condyle which he had visualized during the procedure on May 22, 2009.  He noted that he

had performed a microfracture at that time but that claimant was still having pain and in

order to heal the condition he would recommend that claimant undergo a

viscosupplementation or arthrotomy with osteochondral grafting.  

Dr. Heim’s subsequent reports note that the viscosupplementation procedure had

been denied and as a result he recommended the grafting procedure.  This procedure was
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performed on October 29, 2009.  

Dr. Heim’s medical reports subsequent to the surgery indicate that claimant

underwent physical therapy and that claimant’s knee condition improved.  Claimant was

allowed to return to work with restrictions before he was released to return to work without

restrictions on December 30, 2009.  In a report dated January 27, 2010,  Dr. Heim

indicated that claimant was at maximum medical improvement.

Claimant again returned to Dr. Heim on January 12, 2011 complaining of increasing

symptoms in the right knee which was causing difficulty lifting patients at work.  Dr. Heim

recommended aggressive physical therapy, medication, and work restrictions of no lifting.

Dr. Heim continued to evaluate the claimant and in a report dated May 4, 2011 noted that

claimant was much better and able to ambulate with very little pain.  As a result, he

released claimant to return to work without restrictions and again indicated that he would

see claimant on an as-needed basis.

In July 2011 the claimant moved to Florida and did some work as a CNA.  He also

attended a truck driver’s school in Florida.  Claimant testified that while living in Florida he

continued to have complaints of right knee pain and he again returned to Dr. Heim for an

evaluation on April 2, 2012.  Dr. Heim ordered an MRI scan of the claimant’s right knee.

In a report dated April 23, 2012, Dr. Heim noted that the MRI scan did not show any

new pathology.  However, he noted that claimant did have effusion of the right knee and

as a result he would recommend an arthroscopic procedure to determine further treatment

recommendations.  Respondent has denied claimant’s request for this additional medical

treatment from Dr. Heim and as a result claimant has filed this claim.

ADJUDICATION

Claimant has the burden of proving by a preponderance of the evidence that he is

entitled to additional medical treatment.  Dalton v. Allen Engineering Company, 66 Ark.
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App. 201, 989 S.W. 2d 543 (1999).  Furthermore, the claimant has the burden of proving

by a preponderance of the evidence that the medical treatment is reasonable and

necessary.  Stone v. Dollar General Stores, 91 Ark. App. 260, 209 S.W. 3d 445 (2005). 

After reviewing the evidence in this case impartially, without giving the benefit of the

doubt to either party, I find that claimant has met his burden of proof.

As previously noted, claimant’s authorized treating physician, Dr. Heim, has

recommended that claimant undergo an arthroscopic procedure on the right knee in order

to determine further treatment recommendations.  Dr. Heim’s recommendation is based

upon the fact that claimant continues to suffer from pain in his right knee and he also notes

that effusion is present.

In contrast to the opinion of Dr. Heim respondent has offered the opinions of two

peer review physicians.  In a report dated May 14, 2012, Dr. Sharron Thompson indicated

that based upon “official disability guidelines” the surgical procedure was not medically

necessary.  Likewise, for essentially the same reasons, Dr. Robin Simon also opined that

the procedure was not medically necessary.

I find that the opinion of Dr. Heim is entitled to greater weight than the opinions of

Drs. Thompson and Simon.  First, Dr. Heim has been claimant’s authorized treating

physician since 2009 and has evaluated the claimant on a number of occasions.  On the

other hand, neither Dr. Simon nor Dr. Thompson have ever evaluated the claimant or

physically examined his right knee.  In addition to Dr. Heim’s evaluations, Dr. Heim has

performed two surgical procedures on the claimant’s knee and is familiar with claimant’s

condition.  Dr. Heim is a treating physician who is well known to this Commission.

Accordingly, based upon the foregoing evidence, I find that the opinion of Dr. Heim

is entitled to greater weight than the opinions of Drs. Thompson and Simon.  Based upon

the opinion of Dr. Heim, I find that his recommended arthroscopic procedure is reasonable

and necessary medical treatment for claimant’s compensable injury.  Respondent is also
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liable for medication prescribed by Dr. Heim.

I also find that claimant has met his burden of proving by a preponderance of the

evidence that he is entitled to additional temporary total disability benefits beginning April

2, 2012 and continuing through a date yet to be determined.  The injury to claimant’s right

knee is a scheduled injury.  An employee who suffers a scheduled injury is entitled to

receive temporary total disability benefits or temporary partial disability benefits during

their healing period or until they return to work, whichever occurs first, regardless of

whether there is a total incapacity to earn wages.  Wheeler Construction Company v.

Armstrong, 73 Ark. App. 146, 41 S.W. 3d 822 (2001).  

At the time of claimant’s visit with Dr. Heim on April 2, 2012, he noted that claimant

was having to use a cane and was having problems with swelling and buckling with weight

bearing.  As a result, he ordered an MRI scan and subsequently recommended an

arthroscopic procedure.  Pursuant to Dr. Heim’s medical reports, I find that claimant has

remained within his healing period.  Furthermore, I note that since the time of his visit with

Dr. Heim on April 2, 2012, he has not returned to work for respondent or any other

employer.  Therefore, I find that claimant is entitled to temporary total disability benefits

beginning April 2, 2012, and continuing through a date yet to be determined.  Respondent

has controverted claimant’s entitlement to all unpaid indemnity benefits.

AWARD

Claimant has met his burden of proving by a preponderance of the evidence that

he is entitled to additional medical treatment as recommended by Dr. Heim.  This includes

the recommended surgical procedure as well as payment of prescription medication.

Claimant is entitled to temporary total disability benefits beginning April 2, 2012 and

continuing through a date yet to be determined.  Respondent has controverted claimant’s

entitlement to all unpaid indemnity benefits.
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The respondents are ordered to pay the court reporter’s charges for preparing the

hearing transcript in the amount of $207.54.

All sums herein accrued are payable in a lump sum without discount and this award

shall bear interest at the maximum legal rate until paid.

IT IS SO ORDERED.

                                                                       
GREGORY K. STEWART
ADMINISTRATIVE LAW JUDGE


