
BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

WCC NO. G104024

CHARLEY DEATHERAGE, Employee  CLAIMANT

SIMMONS FOODS, INC., Employer  RESPONDENT

S.B. HOWARD & COMPANY, Carrier RESPONDENT

OPINION FILED JANUARY 4, 2012

Hearing before ADMINISTRATIVE LAW JUDGE GREGORY K. STEWART in Springdale,
Washington County, Arkansas.

Claimant represented by KENNETH OSBORNE, Attorney, Fayetteville, Arkansas.

Respondents represented by TOD BASSETT, Attorney, Fayetteville, Arkansas.

STATEMENT OF THE CASE

On November 30, 2011, the above captioned claim came on for a hearing at

Springdale, Arkansas.   A pre-hearing conference was conducted on September 27, 2011,

and a pre-hearing order was filed on that same date.   A copy of the pre-hearing order has

been marked Commission's Exhibit #1 and made a part of the record without objection.

At the pre-hearing conference the parties agreed to the following stipulations:

1.   The Arkansas Workers’ Compensation Commission has jurisdiction of the within

claim.

2.   The employee/employee relationship existed between the parties on or about

May 2, 2011.

3.   The claimant was earning an average weekly wage of $631.31 which would

entitle him to compensation at the weekly rates of $421.00 for total disability benefits and

$316.00 for permanent partial disability benefits.

4.   The respondent has controverted this claim in its entirety.

At the pre-hearing conference the parties agreed to litigate the following issues:

1.   Compensability of gradual onset injury to claimant’s back and neck.
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2.   Temporary total disability benefits from May 10, 2011 through a date yet to be

determined.

3.   Related medical.

4.   Attorney fee.

The claimant contends he suffered a gradual onset injury to his back and neck due

to heavy manual labor over almost 15 years of work for respondent.  He contends he is

entitled to temporary total disability benefits from May 10, 2011 through a date yet to be

determined, related medical, and an attorney fee. 

The respondent contends claimant did not suffer a compensable gradual onset

injury to his back and neck.

From a review of the record as a whole, to include medical reports, documents, and

other matters properly before the Commission, and having had an opportunity to hear the

testimony of the witness and to observe his demeanor, the following findings of fact and

conclusions of law are made in accordance with A.C.A. §11-9-704:

FINDINGS OF FACT & CONCLUSIONS OF LAW

1.   The stipulations agreed to by the parties at the pre-hearing conference

conducted on September 27, 2011, and contained in a pre-hearing order filed that same

date, are hereby accepted as fact.

2.   Claimant has failed to prove by a preponderance of the evidence that he

suffered a gradual onset injury to his back or neck while employed by the respondent.   

FACTUAL BACKGROUND

The claimant is a 50-year-old man with a ninth grade education who began working

for the respondent’s predecessor, Peterson, in 1996.  From 1996 through 2008 claimant

testified that he worked in production/maintenance.  After respondent purchased Peterson
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in 2008 his job duties were exclusively in maintenance.  Claimant testified that his job

duties required him to monitor, maintain, and repair machinery.  Claimant testified that his

job duties required heavy lifting of motors which weighed up to 80 pounds and that in order

to perform his job he had to put his body in awkward positions.  

Claimant was terminated by respondent in May 2011 for violating company policy

with respect to use of prescription medication while at work.

The medical records indicate that claimant has a history of low back and neck

complaints dating back to 1998.  Since that time the claimant has been evaluated and

treated by a number of physicians, primarily Dr. Luo, a pain management specialist.  Dr.

Luo’s treatment has consisted of medication and injections in claimant’s cervical, thoracic,

and lumbar spine.  Claimant was evaluated by Dr. Routsong, neurosurgeon, on May 9,

2011 and in a report of that date Dr. Routsong indicates that claimant would not benefit

from any surgical procedure.

Claimant has filed this claim contending that he suffered a gradual onset injury to

his back and/or neck while employed by the respondent over a period of time.  He seeks

payment of temporary total disability benefits beginning May 10, 2011, medical benefits,

and a controverted attorney fee.

ADJUDICATION

First, it should be noted that there was some testimony and discussion at the time

of the hearing with regard to claimant falling at work in May 2011.  However, claimant is

not alleging an injury to his neck and back as a result of that alleged incident, but rather

contends that he suffered a gradual onset injury to his back and neck as a result of heavy

manual labor of over 15 years while working for respondent and Peterson.

A claimant seeking benefits for a gradual onset injury to the back must prove by a

preponderance of the evidence that (1) the injury arose out of and in the course of his
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employment; (2) the injury caused internal or external physical harm to the body that

required medical services or resulted in disability; and (3) the injury was the major cause

of the disability or need for treatment.  Freeman v. Con-Agra Foods, 344 Ark. 296, 40 S.W.

3d 760 (2001); Wal-Mart Stores, Inc. v. Leach, 74 Ark. App. 231, 48 S.W. 3d 540 (2001).

In addition, objective medical evidence is necessary to establish the existence and extent

of an injury.  Wal-Mart Stores v. VanWagner, 337 Ark. 443, 990 S.W. 2d 522 (1999); Wal-

Mart v. Leach, supra.

After reviewing the evidence in this case impartially, without giving the benefit of the

doubt to either party, I find that claimant has failed to meet his burden of proving by a

preponderance of the evidence that he suffered a gradual onset injury to his back or neck

as a result of his employment with the respondent.

While claimant contends that his work activities with the respondent over the course

of several years led to a gradual onset injury to his back and neck, claimant notably did

not testify with regard to any back or neck pain he experienced as a result of his job

activities with the respondent.  Claimant did testify that his work involved heavy lifting at

times.  However, when specifically asked about his allegation that his work activities with

the respondent were the cause of his current neck and back condition the following

testimony took place:

Q. And from what I understand, Mr. Deatherage, it’s your
contention that your work at Simmons from 2008 through 2011
was what caused your neck and your back to get the way it is
with all of the pain that you’re having; is that right?

A. I don’t even know what you’re saying to me.  Say that
one more time in a different way or something.

Q. Are you saying that your work at Simmons from 2008
through 2011 caused your neck and back to be the way they
are today?

A. All I can tell you is that I know I didn’t miss work, you
know.  It was important to me to work, and that’s all I can
tell you.  I don’t know how to answer what you’re saying to
me, so...
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Q. Did you tell ever tell any of your doctors during those
years that you saw that you thought your work at Simmons
was causing your back and neck to hurt?  Wasn’t it the car
accident, sir?

A. I told them I was in there for the accident, and we
discussed things, I don’t know what, so I really can’t help
you on that answer there.

The medical records in this case indicate that claimant first made complaints of low

back pain in October 1996 when he was seen at the Tahlequah Orthopaedic Surgery &

Sports Medicine Clinic.  At that time claimant was diagnosed with a resolved acute lumbar

strain.  Claimant was seen at that same clinic in February 1998 with a diagnosis of lumbar

and cervical disc degeneration and was taken off work at that time. 

Most recently, claimant’s complaints of back and neck pain began following a motor

vehicle accident in March 2009.  In a report dated March 24, 2009, Dr. Maxwell indicated

that he evaluated the claimant for complaints of low back pain.  Claimant provided a

history of having gone to the emergency room after having been struck by a car.  Dr.

Maxwell diagnosed claimant’s condition as low back pain and ordered a MRI scan.  The

MRI scan of claimant’s lumbar spine was performed on April 2, 2009 and revealed mild

degenerative changes with no compromise of neural elements.  As a result, Dr. Maxwell

in his report of April 22, 2009 referred claimant to a pain physician.  This pain physician

was Dr. Luo.  

Dr. Luo’s first medical report is dated April 28, 2009.  It indicates that claimant gave

a history of suffering from pain in his neck, upper back, and low back after a motor vehicle

accident on March 22, 2009.  Claimant indicated that he suffered from back pain which

radiated to his thighs and down to his calves.  The documentary evidence contains

numerous additional medical reports from Dr. Luo wherein she provided claimant with

injections and continued medication, including narcotic pain medication.  In a report dated

April 14, 2010, Dr. Luo notes that claimant is currently seeing a chiropractor every two
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days following another motor vehicle accident approximately six weeks ago when he was

rear-ended by a truck.  At the time of that visit Dr. Luo increased claimant’s Oxycodone

medication.  Subsequent medical reports from Dr. Luo indicated that she continued to

increase claimant’s pain medication and continued to provide him with injections which

provided little benefit.  The medical records indicate that claimant continued to see Dr. Luo

up to and including June 1, 2011.  

Prior to the June 1, 2011 visit with Dr. Luo, she had recommended that claimant be

evaluated by a neurosurgeon.  As a result, claimant was evaluated by Dr. Routsong,

neurosurgeon, on May 9, 2011.  Dr. Routsong in his report of that date indicated that

claimant had ongoing spinal pain problems and that surgery would not be of any benefit.

Notably absent from a review of the medical records is a history of claimant

indicating to his treating physicians that his neck and back pain was the result of his job

activities with the respondent.  Instead, the medical records indicate that claimant’s

complaints of back and neck pain were the result of motor vehicle accidents which he

suffered in March 2009 and again in April 2010.  Since the time of claimant’s first medical

treatment following the March 2009 motor vehicle accident, claimant has taken narcotic

pain medication on a daily basis as prescribed by his treating physicians.  The medical

records from Dr. Luo indicate that this narcotic medication has been changed and

increased over the course of time.

In order to prove that he suffered a gradual onset injury to his neck and back as a

result of his employment with respondent, claimant has the burden of proving by a

preponderance of the evidence that his injury arose out of and in the course of his

employment with respondent.  Here, the medical records indicate that claimant’s neck and

back complaints began following a motor vehicle accident in March 2009 and that they

increased after a second motor vehicle accident in April 2010.  The medical records do not

contain a history of neck or back complaints attributable to claimant’s job activities with the



7Deatherage (G104024)

respondent over the course of the last several years.  Given the medical evidence

indicating that claimant’s neck and back complaints are attributable to the motor vehicle

accidents, I find that claimant has failed to meet his burden of proving by a preponderance

of the evidence that he suffered a gradual onset injury while employed by the respondent.

ORDER

Claimant has failed to prove by a preponderance of the evidence that he suffered

a gradual onset injury to his neck and back while employed by the respondent.  Therefore,

his claim for compensation benefits is hereby denied and dismissed.

The respondents are ordered to pay the court reporter’s charges for preparing the

hearing transcript in the amount of $370.00.

IT IS SO ORDERED.

                                                                          
GREGORY K. STEWART
ADMINISTRATIVE LAW JUDGE


