
BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION

CLAIM NO. G104909 (06/07/2011)

DARLA M. FRYMIRE, EMPLOYEE                                                                  CLAIMANT

WAL-MART STORES, INC., SELF-INSURED EMPLOYER                      RESPONDENT

CLAIMS MANAGEMENT, INC., TPA                                                          RESPONDENT

OPINION FILED MAY 21, 2012

Hearing before ADMINISTRATIVE LAW JUDGE ANDREW L. BLOOD, on May 18, 2012, at
Jonesboro, Craighead County, Arkansas.

Claimant pro se.

Respondent represented by the HONORABLE SUSAN M. FOWLER, Attorney at Law, Little
Rock, Arkansas.

STATEMENT OF THE CASE

A hearing was conducted in the above style claim pursuant to a Motion to Dismiss filed

herein by respondent.  On April 30, 2012, a pre-hearing conference was conducted in this matter,

from which a Pre-hearing Order of the same date was filed.  The Pre-hearing Order reflects the

issue to be addressed during the course of the hearing, and is herein designated a part of the

record as Commission Exhibit #1.

The claimant failed to appear for the scheduled hearing.  Comprising the record in this

claim is the claimant’s handwritten request for a hearing on her claim for temporary total

disability, medical treatment, and milage which was filed with the Arkansas Workers’

Compensation Commission on July 19, 2011; the Pre-hearing Questionnaire of the respondent

with a date of service of September 23, 2011; the September 26, 2011, correspondence from the
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administrative law judge notifying the claimant that her file was being returned to the general files

of the Arkansas Workers’ Compensation Commission pending the filing of her response to the

pre-hearing questionnaire and a subsequent hearing request; the Motion to Dismiss For Want of

Prosecution and supporting brief filed by the respondent.

DISCUSSION

Darla M. Frymire, with a date of birth of June 1, 1978, commenced her employment with

respondent-employer on November 14, 2007, as a cashier apprentice-full time.  The claimant’s

mailing address, as reflected in her claim file with the Arkansas Workers’ Compensation

Commission, is 182 CR 543, Colt, Arkansas.  The same address is reflected on the envelope

containing the claimant’s hearing request.

The Commission’s file reflects that a Workers Compensation - First Report of Injury or

Illness, Form 1A-1, was filed by respondent reflecting that the claimant reported having suffered

an injury on June 7, 2011, in the form of inflammation/swelling in her upper arm as a result of a

trip and fall while getting cigarettes for a customer.  The First Report of Injury form reflects that

the claimant reported the injury on June 8, 2011, and that the claimant was seen by Dr. James

Meredith in Forrest City.  The claimant returned to work following the June 8, 2011, visit to Dr.

Meredith, and her claim was treated as a medical only claim by respondent.

As noted above, the claimant, in a July 14, 2011, correspondence which was filed on July

19, 2011,  requested a hearing before the Arkansas Workers’ Compensation Commission on the

issues of temporary total disability, medical treatment, and milage.  In accordance with the afore,

the file was assigned to the Adjudication Division of the Arkansas Workers’ Compensation

Commission.  On August 23, 2011, pre-hearing questionnaire documents were forwarded to the
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parties, with those for the claimant being mailed to 182 CR 543, Colt, Arkansas, address.

The claimant failed to submit a completed response to the questionnaire which was mailed

to her on August 23, 2011.  The responsive filing of the respondent was received at the

Commission on September 26, 2011.  The Respondent’s Prehearing Questionnaire contended that

medical treatment was provided to the claimant through July 29, 2011, when the same was

completed; that the claimant was not taken off work by a physician in connection with her injury;

and that the claimant’s employment with respondent was terminated on July 7, 2011, for cause

unrelated to the work injury.  The respondent further contended that the claimant commenced

employment with Sears on August 3, 2011.  As a result of the claimant’s failure to submit a

response to the Questionnaire, in correspondence of September 26, 2011, the claimant was

notified that her claim was being returned to the general files of the Commission.

On March 28, 2012, respondent filed a Motion to Dismiss for Want of Prosecution along

with a Brief in Support of the Motion with the Arkansas Workers’ Compensation Commission

regarding the claimant’s claim.  On March 28, 2012, notice of the afore filing was provided to the

claimant by certified mail – return receipt requested at the address for same in the Commission’s

file.  The claimant failed to respond to the notice.  Further, attempts to reach the claimant via

telephone for the scheduled pre-hearing teleconference of April 30, 2012, were unsuccessful.

On April 30, 2012, a pre-hearing teleconference was had, the claimant failed to appear;

and a hearing on the Motion to Dismiss for Want of Prosecution was scheduled for May 18,

2012, in Jonesboro, Craighead County, Arkansas.  A copy of the April 30, 2012, Pre-hearing

Order was mailed to the claimant by certified mail – return receipt requested.  The afore was

returned to the Commission undelivered.
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The hearing on the Motion to Dismiss was scheduled for 9:30 a.m., on May 18, 2012, in

the Craighead County Courthouse Annex Building, Circuit courtroom 4-C.  At the designated

time the docket was sounded and the claimant failed to appear.  The respondent contend that the

present claim should be dismissed pursuant to Rule 099.13 due to the claimant’s failure to pursue

and prosecute her June 7, 2011, workers’ compensation claim.

Rule 099.13, Hearing Before Commission and Administrative Law Judges, provide in

pertinent part:

Upon meritorious application to the Commission frm either party in
an action pending before the Commission, requesting that the claim
be dismissed for want of prosecution, the Commission may, upon
reasonable notice to all parties, enter an order dismissing the claim
for want of prosecution. 

The evidence discloses that the claimant sustained an injury to her upper extremity on June 7,

2011, which was accepted by respondent-employer as a medical only claim.  The claimant

subsequently filed a claim for workers’ compensation benefits growing out of the June 7, 2011,

injury.

Pursuant to the claimant’s July 14, 2011, hearing request, the claim was assigned to the

Adjudication Division of the Arkansas Workers’ Compensation Commission, and pre-hearing

documents were forwarded to the parties.  The claimant has failed to submit a responsive filing to

the pre-hearing questionnaire documents.  Further, the evidence preponderates that the claimant

has failed to take any measures to pursue or prosecute her claim beyond the July 14, 2011,

hearing request.  According, the Motion to Dismiss for Want of Prosecution filed herein by the

respondent should be and herein is granted.  The claimant’s claim for workers’ compensation

benefits growing out to the June 7, 2011, claim, is dismissed without prejudice.
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IT IS SO ORDERED.

______________________________________________
Andrew L. Blood, ADMINISTRATIVE LAW JUDGE


