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STATEMENT OF THE CASE

On April 26, 2012, the above-captioned claim was heard in Little Rock, Arkansas.

A pre-hearing conference took place on March 1, 2012.  A prehearing order entered that

same day pursuant to the conference was admitted without objection as Commission

Exhibit 1.  At the hearing, the parties confirmed that the stipulations, issues, and respective

contentions, as amended, were properly set forth in the order.

Stipulations

At the hearing, the parties discussed the stipulations set forth in Commission Exhibit

1.  They were permitted to withdraw the stipulation that they would stipulate at the hearing

to Claimant’s average weekly wage and compensation rates.  This left the following six

stipulations, which I accept:
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1. The Arkansas Workers’ Compensation Commission has jurisdiction over this

claim.

2. The employer-employee relationship existed on January 22, 2011, and at all

relevant times hereto.

3. The claim was initially accepted, and benefits were paid pursuant thereto.

4. Claimant received a change of physician from Dr. C.W. Koch to Dr. David

Webber on April 19, 2011.

5. The compensability of Claimant’s alleged injuries is controverted.

6. Claimant is no longer working for Respondent Ronnie Dowdy, Inc.

Issues

At the hearing, the parties discussed the issues set forth in Commission Exhibit 1.

Following the amendment of the first issue concerning the compensability of an alleged

neck injury, and the addition of a fifth issue concerning the valuation of Claimant’s average

weekly wage and compensation rates, they are the following:

1. Whether Claimant sustained a compensable injury to his back and neck.

2. Whether Claimant is entitled to reasonable and necessary medical

treatment.

3. Whether Claimant is entitled to temporary total disability benefits.

4. Whether Claimant is entitled to a controverted attorney’s fee.

5. What are Claimant’s average weekly wage and compensation rates?

All other issues have been reserved.



Fitzhugh - Claim No. G101965 3

Contentions

The respective contentions of the parties read as follows:

Claimant:

1. Claimant contends that he slipped and fell on ice while climbing on the truck

on January 22, 2011.

Respondents:

1. Respondents contend that the claimant cannot establish that he sustained

a compensable injury to his low back, neck or any other body part.

2. Respondents contend that the claimant’s alleged fall on or about January 22,

2011, did not occur during the performance of “employment services.”

3. Respondents contend that the claimant’s back symptoms were/are pre-

existing, degenerative and were caused by prior accidents and injuries

outside of the employment of the respondent-employer.

4. Respondents are unaware of what specific TTD is being sought by the

claimant.  Respondents contend that the claimant has been able to work in

at least some capacity since he was terminated by the respondent-employer

on March 3, 2011.

5. Respondents contend that additional medical benefits are not reasonably

necessary in relation to the claimant’s alleged compensable injury.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

After reviewing the record as a whole, including medical reports, deposition

transcript, documents, and other matters properly before the Commission, and having had
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an opportunity to hear the testimony of the hearing witnesses and to observe their

demeanor, I hereby make the following findings of fact and conclusions of law in

accordance with Ark. Code Ann. § 11-9-704 (Repl. 2002):

1. The Arkansas Workers’ Compensation Commission has jurisdiction over this

claim.

2. The stipulations set forth above are reasonable and are hereby accepted.

3. Claimant’s motion to place pages 69-70 of Respondents’ Exhibit 1 under

seal is hereby denied.  However, I am not assigning any weight whatsoever

to any privileged communications contained within those pages.

4. Claimant has not proven by a preponderance of the evidence that he

sustained a compensable injury to either his back or neck.

5. Because of the above finding, the remaining issues are moot and will not be

addressed.

PRELIMINARY RULINGS

Placement of Documents Under Seal

At the outset of the hearing, Respondents’ Exhibit 1 was admitted into evidence

without objection.  Pages 69-70 of that exhibit is a letter dated January 4, 2012 from

Claimant’s counsel to the undersigned.  During the cross-examination of Claimant at the

hearing, Respondents’ counsel asked him about a statement, purportedly a conversation

between Claimant and his attorney, contained in the letter.  I interjected and asked

Claimant’s counsel if he was going to permit his client to testify and thereby waive his
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attorney/client privilege over the matter.  He indicated that he was not going to permit this

and instead was objecting.  I sustained the objection.

At the close of the hearing, the following colloquy took place:

MR. DONOVAN:  Claimant requests one motion.

JUDGE FINE:  Okay, sir.

MR. DONOVAN:  Your Honor, the Respondents’ document number 69,
which is the letter–

JUDGE FINE:  Page 69?

MR. DONOVAN:  Yes.  No, it’s document number 69.  That’s the letter, the
attorney-client communication.  I move that this letter and the letter to which
I was responding from Mr. Swearingen be sealed and left in the record as
attorney-client communication.

JUDGE FINE:  You’re talking about pages 69 and 70, Counsel?

MR. DONOVAN:  Yes, sir.  Along with the letter that he wrote to you, to
which I was responding.

JUDGE FINE:  Well, is that in evidence?

MR. SWEARINGEN:  No, Your Honor.

MR. DONOVAN:  It’s not in evidence but it would be in the Commission’s file,
Your Honor.

JUDGE FINE:  You’re asking that I place it under seal?

MR. DONOVAN:  Yes, sir.  Within the record.

JUDGE FINE:  Okay.

MR. DONOVAN:  To be opened, you know, if it’s an issue.

JUDGE FINE:  What’s the basis for your motion, Counsel?
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MR. DONOVAN:  The attorney-client communication.

JUDGE FINE:  All right.  I’m going to take that under advisement.  Here’s my
reason, two things: one, actually I’ve never been asked to do that before.

MR. DONOVAN:  I understand.

JUDGE FINE:  Two, the parties have already consented to the admission of
this into the record.

MR. DONOVAN:  Yes, sir.

JUDGE FINE:  This probably should have been taken care of beforehand.
But I understand things come up.

MR. DONOVAN:  Yes, sir.

JUDGE FINE:  I’m going to take that under advisement.

MR. DONOVAN:  Okay.

JUDGE FINE:  And let me–I’ll rule on it [in] the opinion.

I have the authority to place a matter in the transcript under seal.  See Foster v. Fort Smith

Lumber Co., 1998 AWCC 120, Claim No. E213303 (Full Commission Opinion filed March

30, 1998).  But I will not do so here.  In Foster, this was done in order to preserve the

record with respect to certain stricken testimony touching on the physician/client

relationship.  But while at first blush that seems analogous to the situation presented here,

I find that it is not.  In the case at bar, as I pointed out in the hearing, Claimant did not

object to the admission of this letter or at least seek to have it sealed at the time of its

admission.  I find that the motion is not well-taken, and should therefore be denied.

In doing so, however, I take pains to point out that just as I sustained an objection

to the testimony along these lines, I am not assigning any weight whatsoever to any

privileged communications contained therein.  This is within my discretion under Ark. Code
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1Neither this exhibit nor Claimant’s Exhibits 1-2 comply with my prehearing
order.  Claimant broke his medical exhibits, which are in excess of 50 pages total, into
two parts.  This division did not relieve him of the requirement that medical exhibits of
more than 50 pages be abstracted.  Respondents did not even furnish an index to their
exhibit despite the fact that the prehearing order requires one regardless of page
length.  Counsels are hereby cautioned that such violations in the future may well result
in their exhibits not being admitted into evidence.

Ann. § 11-9-705(a)(3) (Supp. 2011), which provides that the Commission “shall not be

bound by technical or statutory rules of evidence or by technical or statutory rules of

procedure, except as provided by this chapter, but may . . . conduct the hearing, in a

manner that will best ascertain the rights of the parties.”

CASE IN CHIEF

Summary of Evidence

The witnesses at the hearing were Claimant, Teresa Phillips, Keith Spurgeon and

Cammie Taylor.

In addition to the prehearing order discussed above, also admitted into evidence

in this case were the following:  Claimant’s Exhibit 1, a compilation of his medical records,

consisting of one index page and 50 numbered pages thereafter; Claimant’s Exhibit 2,

additional medical records, consisting of one index page and 11 numbered pages

thereafter; Claimant’s Exhibit 3, truck maintenance records, consisting of one index page

and seven pages thereafter; Claimant’s Exhibit 4, wage records, consisting of eight pages;

Respondents’ Exhibit 1, another compilation of Claimant’s medical records, along with

Claimant’s personnel file records, discovery responses, 14 pages of photographs, and

construction records, consisting of 96 pages1; and Joint Exhibit 1, the transcript of the

deposition of Tammy Rhew taken July 28, 2011, consisting of 42 transcribed pages plus
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88 pages of exhibits thereto (this exhibit, separate bound, has been retained in the

Commission’s file).
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Adjudication

A. Compensability

Claimant has alleged that on January 22, 2011, he sustained a compensable injury

to his neck and back when he fell on ice on the premises of Respondent Ronnie Dowdy,

Inc. (hereinafter “Dowdy”).  Respondents have countered that he cannot establish that he

suffered a compensable injury under the Arkansas Workers’ Compensation Act, Ark. Code

Ann. §§ 11-9-101 et seq. (Repl. 2002), because he cannot establish, inter alia, that he

sustained the alleged fall during the performance of “employment services.  Respondents

have further contended that Claimant’s back condition is a pre-existing one.

In order to prove the occurrence of an injury caused by a specific incident or

incidents identifiable by time and place of occurrence, a claimant must show that:  (1) an

injury occurred that arose out of and in the course of his or her employment; (2) the injury

caused internal or external harm to the body that required medical services or resulted in

disability or death; (3) the injury is established by medical evidence supported by objective

findings, which are those findings which cannot come under the voluntary control of the

patient; and (4) the injury was caused by a specific incident and is identifiable by time and

place of occurrence.  Mikel v. Engineered Specialty Plastics, 56 Ark. App. 126, 938 S.W.2d

876 (1997).  If a claimant fails to establish by a preponderance of the evidence any of the

above elements, compensation must be denied.  Mikel v. Engineered Specialty Plastics,

56 Ark. App. 126, 938 S.W.2d 876 (1997).  This standard means the evidence having

greater weight or convincing force.  Barre v. Hoffman, 2009 Ark. 373, 326 S.W.3d 415

(citing Smith v. Magnet Cove Barium Corp., 212 Ark. 491, 206 S.W.2d 442 (1947)).
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To the extent that Claimant’s alleged injury is an aggravation of a pre-existing

condition, an employer under the Arkansas Workers’ Compensation Act takes an

employee as the employer finds him.  Employment circumstances that aggravate pre-

existing conditions are compensable.  Nashville Livestock Comm. v. Cox, 302 Ark. 69, 787

S.W.2d 64 (1990).  A pre-existing infirmity does not disqualify a claim if the employment

aggravated, accelerated, or combined with the infirmity to produce the disability for which

compensation is sought.  St. Vincent Med. Ctr. v. Brown, 53 Ark. App. 30, 917 S.W.2d 550

(1996).  “An aggravation, being an new injury with an independent cause, must meet the

requirements for a compensable injury.”  Crudup v. Regal Ware, Inc., 341 Ark. 804, 20

S.W.3d 900 (2000);  Ford v. Chemipulp Process, Inc., 63 Ark. App. 260, 977 S.W.2d 5

(1998).  This includes the prerequisite that the alleged injury be shown by medical

evidence supported by objective findings.  See Heritage Baptist Temple v. Robison, 82

Ark. App. 460, 120 S.W.3d 150 (2003).

As for matter of what activity or activities Claimant was engaged in at the time of the

alleged fall, the Arkansas Supreme Court in Hudak-Lee v. Baxter County Reg. Hosp., 2011

Ark. 31, ___ S.W. 3d ___, stated:

In order for an accidental injury to be compensable, it must arise out of and
in the course of employment.  Ark. Code Ann. § 11-9-102(4)(A)(i) (Supp.
2009).  A compensable injury does not include an injury that is inflicted upon
the employee at a time when employment services are not being performed.
Ark. Code Ann. § 11-9-102(4)(B)(iii) (Supp. 2009).  The phrase "in the
course of employment" and the term "employment services" are not defined
in the Workers' Compensation Act.  Texarkana Sch. Dist. v. Conner, 373 Ark.
372, 284 S.W.3d 57 (2008).  Thus, it falls to the court to define these terms
in a manner that neither broadens nor narrows the scope of the Act.  Id.
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An employee is performing employment services when he or she is doing
something that is generally required by his or her employer.  Id.; Pifer v.
Single Source Transp., 347 Ark. 851, 69 S.W.3d 1 (2002).  We use the same
test to determine whether an employee is performing employment services
as we do when determining whether an employee is acting within the course
and scope of employment.  Jivan v. Econ. Inn & Suites, 370 Ark. 414, 260
S.W.3d 281 (2007).  The test is whether the injury occurred within the time
and space boundaries of the employment, when the employee was carrying
out the employer's purpose or advancing the employer's interest, directly or
indirectly.  Id.  In Conner, 373 Ark. 372, 284 S.W.3d 57, we stated that where
it was clear that the injury occurred outside the time and space boundaries
of employment, the critical inquiry is whether the interests of the employer
were being directly or indirectly advanced by the employee at the time of the
injury.  Moreover, the issue of whether an employee was performing
employment services within the course of employment depends on the
particular facts and circumstances of each case.  Id.

Claimant, a high school graduate, testified that during the time period at issue, he

was employed as a truck driver for Respondent Dowdy.  He testified that on January 21,

2011, he arrived in Batesville in his truck around 3:30 p.m.  After checking in at a motel,

he drove the truck to Dowdy’s truck yard, parked the rig, and filled out a maintenance

request form.  He stated that the only reason he went there was to have the truck serviced;

the windshield and brakes needed to be replaced.  Thereafter, he went into the offices and

visited with a safety inspection employee concerning his log book.  Teresa Phillips then

picked him up and took him back to the motel.  When asked to characterize his

relationship with Phillips, Claimant stated:  “Best friend, been together four years, down

the road may get married.  Well, that’s who I stay with now.”

They stayed at the motel that night, and at 2:30 a.m. the next day, Saturday,

January 22, 2011, she drove him back to Dowdy.  He had to deliver a load that day to

Russellville by 7:00 a.m.  Claimant described the weather as cold, and stated that it had
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snowed previously.  The snow had melted and refrozen.  While the snow had been

scraped off the truck lot, Claimant’s truck had been parked near a drainage pipe, and the

surface around it was covered in ice.  Upon arrival at the unfenced lot, he passed by the

guard shack in order to retrieve his truck keys.  Phillips drove him onto the lot and parked

on the right side of his truck.  Claimant stated that he got out, walked around to the driver’s

side of the truck, and opened the door to the vehicle.  But as he attempted to climb into the

cab, he slipped on ice and fell.  He estimated that this occurred between 3:30 and 4:00

a.m., when he was doing his DOT pre-trip inspection.  When asked exactly what he was

going to do when he got into the truck, Claimant stated that he was going to turn on the

headlights and check the rest of the lights on the truck.  He was carrying an overnight bag,

along with his GPS and the company’s QualComm satellite communication device.

Claimant testified that he called Dowdy from his cell phone about 6:00 a.m. that day

and reported what had happened.  His dispatcher told him to type a report of it into the

QualComm, and Claimant did so later when he stopped at Prothro Junction in North Little

Rock on his way to Miami, Florida (initially, he stated that his destination was West

Memphis).  Phillips texted him so that he would spell the words of the report correctly.  The

QualComm records in evidence show that he sent this message at 10:51:12 on January

22, 2011, stating: “I TERRY FITZHUGH SLIP [sic] AN [sic] FELL GETTING IN TRUCK

4*00 [sic] AM RONNIE DOWDY YARD.”  (Emphasis in original) 

When asked about the first time he sought treatment, Claimant testified that after

unloading at Miami, he went to Pensacola, Florida to take a drug test.  At the time, he was

in a lot of pain in his neck and upper back.  Dowdy back trying to route him so that he
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could see a doctor; and around 11 to 12 days after the fall, he saw Dr. underwent

treatment in Searcy by Drs. C.W. Koch, Jr., and C.E. Ransom, Jr.

His medical records in evidence reflect that on February 7, 2011, Claimant

presented to Dr. Koch and told him that while working for Dowdy on January 22, 2011, he

had fallen while attempting to climb into his truck.  He was noted to have “Little

Paraspinous Spasm in his cervical muscles.”  Muscle spasms can constitute objective

medical findings.  Estridge v. Waste Management, 343 Ark. 276, 33 S.W.3d 167 (2000);

Continental Express, Inc. v. Freeman, 339 Ark. 142, 4 S.W.3d 124 (1999).  He also had

straightening of the normal lordotic curvature in his cervical spine.  This is also an

objective finding.  See Estridge v. Waste Management, 343 Ark. 276, 33 S.W.3d 167

(2000).  The March 3, 2009 cervical and lumbar MRIs confirmed the reversal of the normal

cervical lordosis; otherwise, the findings were degenerative in nature.  On February 11,

2011, Dr. Koch noted under the objective portion of his evaluation that Claimant had “less

spasm in his neck, back.”  This, of course, leads to the conclusion that some spasm was

present in the back as well–which is sufficient to support the existence of an objective

finding there.

Teresa Phillips was called by Claimant to testify.  She testified that on the morning

of January 22, 2011, she drove him from the motel to the guard shack at Dowdy to retrieve

his truck keys, and then to the truck.  While she did not see Claimant fall, she heard him

call out afterward.  When she saw him, he was already getting up off the ground.  Although

he told her at that time that he was not hurt, she encouraged him to report the incident.
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A claimant’s testimony is never considered uncontroverted.  Nix v. Wilson World

Hotel, 46 Ark. App. 303, 879 S.W.2d 457 (1994).  The determination of a witness’

credibility and how much weight to accord to that person’s testimony are solely up to the

Commission.  White v. Gregg Agricultural Ent., 72 Ark. App. 309, 37 S.W.3d 649 (2001).

The Commission must sort through conflicting evidence and determine the true facts.  Id.

In so doing, the Commission is not required to believe the testimony of the claimant or any

other witness, but may accept and translate into findings of fact only those portions of the

testimony that it deems worthy of belief.  Id.

In order to find that Claimant has proven that he sustained a compensable injury, it

is imperative that I credit the testimony that Ms. Phillips and/or he gave–they were the only

two witnesses to the alleged fall, and their testimony goes toward, inter alia, whether his

alleged injuries arose out of and in the course of his or her employment at Dowdy, occurred

while he was performing “employment services,” and were caused by a specific incident

and is identifiable by time and place of occurrence.  But because of numerous admissions

and discrepancies that came out at the hearing when each of them was on the stand, I

cannot do that.

At the hearing, Claimant was reminded that he had to tell the whole truth, not just

part of it.  He admitted that he had to be reminded about this during his deposition.  His

testimony initially was that he was terminated because he was driving while under the

influence of medication for his back.  When shown the “Notice of Termination” dated March

3, 2011 that is in evidence, which reflects that he was fired for “Multiple log violations:
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2The evidence also reflects that Claimant was terminated some time in January
2011, prior to the incident at issue; but he was reinstated on January 13, 2011.

6/2/10, 8/26/10 & 2/19/11,” Claimant responded, “Oh, that’s when they fired me.”2  He

refused to sign this document, but ultimately admitted that the log violations was the reason

for his termination.  The following exchange occurred:

Q.  Okay.  And when you were talking earlier about you just gotta do what you
gotta do to make a lot of money, did that involve failing to keep your log
books or running overtime and speeding?  Yes or no?

A.  Yes.

Claimant was unsure if Phillips saw him fall; but at his deposition his testimony was

that she did in fact witness it.  When asked to explain why his log book entry in evidence

shows that he began the work day at 5:00 a.m. when he stated that he actually did so at

3:30 to 4:00 a.m., Claimant responded that “So I just back–between me and you, every

truck driver, we backlog.  We let our logs catch up with us.  I was eight hours past my log

book.  All right?  That’s how I ran.”  Asked to explain why he chose to alter the logbook to

give himself extra time on the road rather than showing that his duty began at the time he

was claiming that he fell, Claimant answered, “I need to–well, I was being an outlaw driver.”

When asked whether the testimony or the logbook was the accurate version, he replied:

“Sir, I’m under oath.  I’m not telling a lie.”  But this does not explain the fact that the log

book reflects that the pre-trip inspection is not counted in the logbook as driving time.

Claimant’s testimony also does not comport with the entry that reflects that the inspection

began at 5:00 a.m. and not somewhere between 3:30 and 4:00 a.m.
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During my examination of Claimant, he testified that prior to the alleged fall, he

kicked the tires on the truck.  This had not been mentioned previously.  When

Respondents’ counsel asked him why he had not revealed this before, either in the hearing

or at his deposition, Claimant answered:

I made a mistake.  I’m sorry.  I made a mistake.  I ain’t making one now.  You
done made me cry enough.  When you make me cry that often, I start talking
right then.  You made me cry, so I’m telling you the truth.

When I asked Claimant if the above statement meant that he did not begin to testify

truthfully until he cried (as the record reflects, he began crying at the hearing when he was

under cross-examination), he denied this.  But needless to say, I find the above statement

both enlightening and troubling.

Claimant testified that he did not inform Drs. Koch and Ransom that he had a history

of back injury “[b]ecause I hadn’t had no prior back injury.”  He gave similar testimony in his

deposition, even denying that he had previous back or neck pain or complaints.  Moreover,

he did not disclose any history of back trouble in his discovery responses, which were made

under oath.  In doing so, he did not reveal that on May 20, 1999, as reflected by the medical

records in evidence, he fell five to six feet and landed on his tail bone, resulting in a hurt

back.  Asked to explain this non-disclosure, he testified that he did not remember the

occurrence, and attributed his faulty memory to his pain medication.  When it was pointed

out that he was not on medication at the time of the deposition, he responded:

Not to–I understood what you were saying, but you was pushing the
questions down in my face like you was a big tough guy.  And you was
pushing the wrong buttons and I was getting angry.  And as I got angry, I
talked fast and I wasn’t really thinking about what I was saying.  I was getting
angry, I was getting frustrated, and that was wrong of me for getting
frustrated.



Fitzhugh - Claim No. G101965 17

But when Respondents’ attorney noted that he had been instructed to tell the whole truth

regardless of his frustration level, Claimant stated:  “No, sir.  I didn’t know.  I had no idea

it was going to cause this.  I would have told you the truth and I wouldn’t have had to deal

with this now.”  This is despite the fact that Claimant was later reminded during the

deposition of the importance of telling the full truth, and his response that he understood.

Later in his testimony, he denied every being diagnosed with bulging disks in his back prior

to the alleged fall.  But without prompting, he added that in 2005, following a physical, he

had been told that he had two degenerated disks in his back.  This was not disclosed

previously.  He added:  “And if you check and get the records [which obviously were not in

evidence because this had not been disclosed] that’s down there.  And I’m sorry I didn’t tell

him that then.  I just–I’m sorry.”  When asked why he did not tell Respondents about this,

he responded:

Sir, that was my mistake.  If I had’ve knowed I was going to have to go
through all this here and sit up here and cry in front of y’all, I promise you I
would have told you.  It would’ve made it a lot easier on me ‘cause you
wouldn’t have been putting it on me like you’re putting it on me.

Asked about his answer in discovery in which he denied having any pre-existing

mental problems, Claimant answered:

Well, sir, who’s going to admit that they once tried to kill themselves?  That’s
something that you–if something happened to me in my past, I’m going to own
up and tell somebody about it?  That’s something you try to keep in the
closet.  That isn’t something you go out and tell about, I don’t care how much
Jesus saved me.  I just didn’t want to admit and tell you that

He later admitted that he entered rehabilitation facilities on five occasions to seek treatment

for drug addiction.
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Claimant at the hearing described having pain into his left leg following his alleged

fall.  But when asked why he did not disclose that he had previously suffered a gunshot

wound in that leg, he responded:  “Cause that wasn’t your business.”

Claimant testified that he lives in a trailer that he shares with Phillips, which they

purchased in September or October of 2011.  With respect to his claim for temporary total

disability benefits, he reiterated that he has been unable to work since he last worked for

Dowdy.  But he admitted that during the period he has been off work, he (a) built a deck

around the trailer (with the assistance of Phillips); (b) put sheet metal skirting around it

(again with the assistance of Phillips); and (c) operated a backhoe to clear trees from the

site and dig sewer and water lines.  He did not disclose this activity initially in discovery.

During his testimony about this matter, Claimant stated:

See, you ask me questions and I be getting confused.  And then I get
confused and my mouth will start talking fast and I tell the wrong answer.
That makes me seem like I’m a liar.  That just means I got confused.  And
that’s human, I think.  I don’t know.

As for Phillips, she testified at the hearing that Claimant is her fiancé.  But at her

deposition, she initially disclosed that he was only a “friend.”  When asked if the

relationship was more than that of a friend, she responded, “It could be.”  Finally, she

stated, “He’s whatever I want him to be, whatever suits the purpose is what he is at the

time.”  Phillips was obviously being less than forthcoming about this matter.

Also at her July 2011 deposition, she testified that Claimant would spend all day in

bed hurting because that is what he told her and she did not think he would lie to her.  She

also stated at her deposition that he was afraid of physical activity because he feared
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3As indicated above, two other witnesses testified at the hearing as well.  Both
Spurgeon and Taylor were called by Respondents.  I had a chance to view Spurgeon.  I
find that his testimony was clearly borne largely out of personal animosity toward
Claimant and Phillips; and after considering it on its merits, I cannot credit it.  As for
Taylor, the vast majority of her testimony was comprised of things she was told by
Spurgeon.  Thus, I am unable to credit it, either.  Rhew, the claims manager for Dowdy,
gave credible testimony via deposition.  But again, she did not witness the alleged fall,
the core matter here.

becoming paralyzed.  However, by the next month, their work on the trailer had begun.  She

admitted that he did not tell any of his doctors that he was performing this work.

In light of the foregoing, I am simply unable to credit the testimony of either Claimant

or Phillips.3  For that reason, I am compelled to find that he has not proven by a

preponderance of the evidence that he sustained either a compensable neck or back injury.

B. Other Issues

Because Claimant has not proven by a preponderance of the evidence that he

incurred a compensable injury, the remaining issues before me are moot and will not be

addressed.

CONCLUSION

Claimant bears the burden of proving by a preponderance of the evidence that his

alleged neck and back injuries were compensable.  He has been unable to do this.

Therefore, in accordance with the findings of fact and conclusions of law set forth above,

his claim must be, and hereby is, denied and dismissed.

IT IS SO ORDERED.

________________________________
Hon. O. Milton Fine II
Administrative Law Judge


