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STATEMENT OF THE CASE

This matter comes before the Commission on the motion to dismiss by

Respondents.  A hearing on the motion was conducted on October 3, 2012 in

Mountain Home, Arkansas.  Claimant was represented at the hearing by Mr.

Frederick S. “Rick” Spencer, Attorney at Law, of Mountain Home, Arkansas.

Respondents were represented at the hearing by Mr. Walter A. Murray, Attorney at

Law, of Little Rock, Arkansas.

Issue

At the hearing, the following was litigated:

1. Whether the instant claim should be dismissed pursuant to AWCC R.

099.13 and/or Ark. Code Ann. § 11-9-702(d) (Repl. 2002).
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FINDINGS OF FACT AND CONCLUSIONS OF LAW

After reviewing the record as a whole, including medical reports, documents,

and other matters properly before the Commission, and having had an opportunity

to hear the testimony of the Claimant/witness, I hereby make the following findings

of fact and conclusions of law in accordance with Ark. Code Ann. § 11-9-704 (Repl.

2002):

1. The Arkansas Workers’ Compensation Commission has jurisdiction

over this claim.

2. Respondents have not proven by a preponderance of the evidence

that this claim should be dismissed under Claimant has failed to

prosecute his claim under Ark. Code Ann. § 11-9-702(d) (Repl. 2002).

3. Respondents have not proven by a preponderance of the evidence

that Claimant has failed to prosecute his claim under AWCC R.

099.13.

4. Respondents’ motion to dismiss should be, and hereby is, denied.

5. This file is hereby returned to the Clerk of the Commission for

assignment to the Medical Cost Containment Division to process

Claimant’s change-of-physician request.

CASE IN CHIEF

Summary of Evidence

Claimant was the sole witness at the hearing.
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The exhibits admitted into evidence are comprised of the following:

Commission Exhibit 1, the prehearing order filed July 9, 2012, consisting of four

numbered pages; Commission Exhibit 2, correspondence related to Claimant’s

withdrawal of his hearing request, consisting of four pages; and Claimant’s Exhibit

1, a compilation of his medical records, consisting of 151 numbered pages.  In

addition, without objection from the parties, the Commission’s entire file has been

incorporated in the record by reference.

Testimony

Fredrick Fiedler.  Claimant testified that he is 61 years old, a high school

graduate, and is an honorably-discharged veteran of the United States Army.  In

2009, he worked for Respondent Top Shop, Inc., where he cut and finished kitchen

and bathroom countertops.  He related that while working there on April 29, 2009,

he injured his right shoulder while moving a countertop from a rack so that it could

be cut.  Thereafter, he underwent treatment, including two surgeries.  The first was

to repair the tear in his rotator cuff and biceps tendon.  The second was to make a

small repair in the rotator cuff.  Thereafter, Dr. Thomas Knox, who performed both

surgeries, assigned Claimant an impairment rating of eight percent (8%) to the body

as a whole.  Respondents have paid this.  Asked he was satisfied with Knox’s

treatment, Claimant responded:  “Not really . . . I had extreme difficulty in movement

of my right arm.”  Except for some follow-up appointments after the second surgery,

Claimant has not returned to Dr. Knox.  He has not tried to return to him since

February 2011.
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His only visits to the doctor since he stopped seeing Knox were visits to a

psychologist and to a doctor for x-rays in connection with his quest for Social

Security disability benefits.  He has sought to be able to see Dr. Wesley Cox for his

shoulder; but he has yet to go to Cox.  Claimant asked the Commission for a one-

time change-of-physician to Dr. Cox; but in February 2011, he was informed that this

was not possible because the doctor was not in Respondents’ managed care

organization.  It is still his desire to go to Cox.  He has attempted to locate other

physicians; but they are not willing to see him because he is a workers’

compensation patient.  Claimant does not feel that his attorney has delayed his

efforts to above additional treatment for his shoulder.  While at first he stated that

he does not know why a request was made that Medical Cost Containment find him

another doctor after the request for Dr. Cox was denied, he later stated that he

recalled that his attorney had made inquiries regarding this.  The following exchange

took place under questioning from Claimant’s counsel:

Q. Are you asking the Commission to return the file to [Medical
Cost Containment], whoever will do it, to get you a change of
physician to a shoulder doctor?

A. (No response)

Q. Is that what you would like to do?

A. That’s what I would like to do.

Q. You want another opinion.

A. Yes.
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1Claimant has not asked that I find this to be a compensable consequence of his
right shoulder injury.  And I will not address it sua sponte.  See Carthan v. School
Apparel, Inc., 2006 AWCC 182, Claim No. F410921 (Full Commission Opinion filed
November 28, 2006)(improper for administrative law judge to address issues sua
sponte); Singleton v. City of Pine Bluff, 2006 AWCC 34, Claim No. F302256 (Full
Commission Opinion filed February 23, 2006), rev’d on other grounds, No. CA06-398
(Dec. 6, 2006) (unpublished)(same).

Asked about the current condition of his shoulder, Claimant responded:  “I’m getting

accustomed to the pain and inconvenience of no strength.”  His left shoulder is

giving him trouble as well; and he attributes it to “compensation.”1  But he has not

sought treatment for it, either.

Claimant admitted that he is being treated for anxiety and depression, and

experiences difficulty in remembering and with expressing himself.  He is being

prescribed Prozac, among other things, for his mental condition.  Also, he is treating

for this–but not for his shoulder–at the Veterans Administration.  According to

Claimant, he was unsure if he could treat for his shoulder there.  But he has not tried

to do so, and has not tried to make any appointments elsewhere. He has not worked

since the injury.  Since November 2011, he has been receiving Social Security

disability benefits.

Medical Records

The records in evidence reflect that Claimant presented to the emergency

room at Baxter Regional Medical Center on April 29, 2009 with right shoulder pain

after pushing on a countertop at work.  He saw Dr. Dennis Luter on May 20, 2009,

who suspected an injury (as opposed to a tear) of the biceps tendon.  The doctor

prescribed home exercises.  But because Claimant did not improve, he was sent to
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Dr. Thomas Knox on June 11, 2009, and he ordered that Claimant undergo an MRI.

The June 18, 2009 MRI showed a rotator cuff tear and a small tear of the anterior

portion of the labrum.  On August 26, 2009, Dr. Knox operated, performing:

1. Arthroscopy, right shoulder
2. Arthroscopic biceps tenotomy
3. Remote tenodesis, right shoulder
4. Arthroscopic subacromial bursectomy
5. Arthroscopic release coracoacromial ligament
6. Arthroscopic abrasion acromioplasty
7. Arthroscopic partial lateral claviculectomy
8. Arthroscopic rotator cuff repair

Thereafter, Claimant continued to present with shoulder problems.  On January 26,

2010, Dr. Knox wrote that he was worried that a recurrent tear had happened and

ordered an arthrogram.  This test on February 4, 2010 reflected a “small partial tear”

of the rotator cuff.  As a result on March 10, 2010 Knox operated again, performing

the following:

1. Arthroscopy, right shoulder
2. Arthroscopic debridement subacromial space, right shoulder

A significant amount of scar tissue was discovered and debrided.  Thereafter,

Claimant underwent physical therapy.  On June 2, 2010, he was assigned a 14

percent (14%) impairment rating to the right upper extremity, or eight percent (8%)

to the body as a whole.  He was discharged by Knox at that time.  No records before

me indicate that Claimant has been treated for his shoulder problems since then.

Procedural History

As reflected in the exhibits and the Commission’s file on this claim, the history

of this claim is as follows:
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2Again, only a claim for a right shoulder injury is before me.  See supra.

Claimant alleging suffered a right shoulder injury on April 29, 2009.

Respondents accepted this and paid benefits pursuant thereto, including medical

and temporary total disability benefits.

On September 15, 2010, Claimant, through counsel, filed a Form AR-C,

alleging:

Mr. Martin [sic] was lifting a countertop and pushing it from the floor to
the work area when he experienced extreme pain in his right shoulder
and injuries to both right and left shoulders, lower back, neck and both
knees.2

Respondents responded on September 20, 2010, asserting that they had accepted

the claim and paid all appropriate benefits.

Claimant did not follow up the Form AR-C with a hearing request.  Instead,

in a letter from his counsel to the Commission dated January 17, 2011, he elected

to undergo a one-time change of physician from Dr. Knox to Dr. Cox.  However, in

response on February 16, 2011, the Medical Cost Containment Division (“MCC”) of

the Commission informed Claimant’s counsel that this change could not be effected

because Cox was not in Respondents’ managed care organization (“MCO”).  MCC

informed him that Respondents’ MCO was First Health, and told him where to locate

the MCO’s provider list on the internet.  The letter concluded:

Please let us know right away how [Claimant] wants us to proceed.
For your convenience, our fax number is 501-682-1790.  As soon as
we have your reply, we will continue to process Mr. Fiedler’s change
of physician request.
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While Claimant testified that his counsel thereafter had engaged MCC in an

effort to find another doctor, the written record is silent on this and does not reflect

additional activity until April 19, 2012.  On that date, Respondents filed the instant

motion to dismiss, alleging that “[n]o action has taken place on this matter and it

remains in general files” and “[n]o hearing has been requested in over six (6) months

with respect to this claim.”  Dismissal was requested under both AWCC R. 099.13

and Ark. Code Ann. § 11-9-702(d) (Repl. 2002).  I wrote Claimant’s counsel on April

23, 2012, requesting a response to the motion within 15 days.  Counsel did so on

May 8 2012, requesting “a hearing on the issue of entitlement to reasonable and

necessary medical treatment and entitlement to additional benefits.”  I sent

prehearing questionnaires to the parties that same day.  Claimant filed a timely

response thereto on May 17, 2012, while Respondents did so on May 24, 2012.

Following a prehearing conference on July 9, 2012, a hearing was scheduled for

October 3, 2012 in Mountain Home on the following issues:

1. Whether the Arkansas Workers’ Compensation Act is
constitutional.

2. Whether Claimant is entitled to additional medical treatment in
the form of a scope procedure by Dr. Wesley Cox.

However, on September 17, 2012, Claimant’s counsel faxed a letter to me

that reads in pertinent part:

The Claimant requests that the hearing scheduled for October 3, 2012
be cancelled.  The prehearing Order states that the issue at the
hearing is for medical treatment by Dr. Cox.  The claimant has not
been seen by Dr. Cox.  The claimant had requested a [change of
physician] to Dr. Cox but he was not a member of the MCO and an
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Order was not entered.  The Claimant would like to pursue his Change
of Physician and requests the file be returned to General Files.

In an email dated September 19, 2012, Respondents’ counsel responded:

This matter has been around way to[o] long for the clmt’s atty to now
ask that the hearing be removed from the docket.  The injury occurred
3½ years ago and nothing has been done other than respondent
asking for a dismissal for want of prosecution and clmt responding
asking for a hearing which you obliged and set.  Respondents object
to a continuance or any other delay.

I responded to counsel by pointing out that Claimant had requested not continuance

but a transfer of the file to MCC and asked whether Respondents were renewing

their motion to dismiss.  Respondents’ counsel answered in the affirmative, so the

hearing remained on the calendar to entertain the motion.

III.  DISCUSSION

As stated above, Respondents have moved for dismissal of this claim under

Rule 13, which reads:

Upon meritorious application to the Commission from either party in an
action pending before the Commission, requesting that the claim be
dismissed for want of prosecution, the Commission may, upon
reasonable notice to all parties, enter an order dismissing the claim for
want of prosecution.

See generally Johnson v. Triple T Foods, 55 Ark. App. 83, 85, 929 S.W.2d 730

(1996).  I find that all of the parties were provided with notice of the motion to

dismiss and the hearing thereon.

Respondents have also based their motion on § 11-9-702(d), which provides:

If within six (6) months after the filing of a claim for additional
compensation, no bona fide request for a hearing has been made with
respect to the claim, the claim may, upon motion and after hearing, if
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necessary, be dismissed without prejudice to the refiling of the claim
within the limitation period specified in subsection (b) of this section.

(Emphasis added)  In passing Act 796 of 1993, the General Assembly made it plain

that the provisions of the Arkansas Workers’ Compensation Act are to be strictly

construed by the Commission and the courts.  See id. § 11-9-704(c)(3); Duke v.

Regis Hairstylists, 55 Ark. App. 327, 935 S.W.2d 600 (1996).  “Strict construction

means narrow construction and requires that nothing be taken as intended that is

not clearly expressed.”  Hapney v. Rheem Mfg. Co., 341 Ark. 548, 26 S.W.3d 771

(2000).

As the moving party, Respondents under Ark. Code Ann. § 11-9-705(a)(3)

(Repl. 2002) must prove their entitlement to the relief requested–dismissal of this

claim–by a preponderance of the evidence.  This standard means the evidence

having greater weight or convincing force.  Barre v. Hoffman, 2009 Ark. 373, 326

S.W.3d 415; Smith v. Magnet Cove Barium Corp., 212 Ark. 491, 206 S.W.2d 442

(1947).

A claimant’s testimony is never considered uncontroverted.  Nix v. Wilson

World Hotel, 46 Ark. App. 303, 879 S.W.2d 457 (1994).  The determination of a

witness’ credibility and how much weight to accord to that person’s testimony are

solely up to the Commission.  White v. Gregg Agricultural Ent., 72 Ark. App. 309, 37

S.W.3d 649 (2001).  The Commission must sort through conflicting evidence and

determine the true facts.  Id.  In so doing, the Commission is not required to believe

the testimony of the claimant or any other witness, but may accept and translate into
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3In reaching this decision, I am not unmindful that Claimant has been assigned
an impairment rating that Respondents have yet to accept.  But Claimant is asking for
additional treatment that could result in a higher rating–which affords a reasonable
basis for Claimant not yet asking for the rating to be paid, and Respondents not yet
accepting it.

findings of fact only those portions of the testimony that it deems worthy of belief.

Id.

I find that the evidence before me does not preponderate that Claimant has

failed to prosecute his claim.  I recognize that in analyzing § 11-9-702(d) here, the

Form AR-C was filed on September 15, 2010, but no hearing request was made until

May 8, 2012–well in excess of the six-month period set out in the statute.  But the

provision states that the claim “may” be dismissed–not “shall.”  The matter thus lies

within the discretion of the Commission.  The evidence is clear that Respondents

have not yet controverted Claimant’s entitlement to additional benefits–including

additional medical treatment.  For that reason, there was nothing for Claimants to

have sought via a hearing request.3  It is well-settled that the law does not require

the performance of a vain and useless act–in this case, making a hearing request

when there are no benefits yet in dispute.  See Carder Buick-Olds v. Wooten, 2009

Ark. App. 310, ___S.W.3d___.  Regardless, in determining whether Claimant’s

hearing request was a bona fide one, I note that there is not an executed Form AR-N

in evidence.  For that reason, it has not been shown that Claimant was furnished

with a copy of the change-of-physician rules per Ark. Code Ann. § 11-9-514(c)(1)-(2)

(Repl. 2002)–and is thus bound by them.  Therefore, I cannot find that Claimant’s

request for a hearing on additional treatment was interposed in bad faith on the
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basis that he was required to go through the change-of-physician process.  In sum,

I cannot find that dismissal of this claim is warranted under § 11-9-702(d).

By the same token, I do not file that Respondents have met their burden of

establishing that the claim should be dismissed for want of prosecution under Rule

13.  I credit Claimant’s testimony that since MCC informed him on February 16, 2011

that Dr. Cox was not in Respondents’ MCO, efforts have been made to locate an

alternative–and his counsel has worked with MCC on this.  Consequently, to the

extent that “prosecution” of the claim requires that Claimant actively seek a change

of physician, dismissal is not called for under this provision, either.

CONCLUSION

Respondents’ motion to dismiss is hereby denied.  This file is hereby returned

to the Clerk of the Commission for assignment to MCC to process the change-of-

physician request.

IT IS SO ORDERED.

___________________________
Hon. O. Milton Fine II
Administrative Law Judge


