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STATEMENT OF THE CASE

On December 5, 2011, the above captioned claim came before the

Commission in Springdale, Arkansas for hearing. A pre hearing

conference was conducted on August 29, 2011, and a pre hearing

order filed on August 31, 2011.  A copy of the pre hearing order

has been marked as Commission’s Exhibit No. 1 with modifications

and without objection made part of the record. Prior to hearing on

December 5, 2011, the parties agreed to the following stipulations:

1. The Arkansas Workers’ Compensation Commission has

jurisdiction of this claim.

2. On all relevant dates, the relationship of employee-

employer-carrier existed between the parties.

3. The date of the injury is in dispute.

4. The appropriate weekly compensation benefits are $290.00

for total disability and $218.00 for permanent partial

disability.

5. The healing period is in dispute.
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6. The claimant’s medical expenses are in dispute.

7. TTD benefits are in dispute.

8. PPD benefits are in dispute.

Prior to hearing on December 5, 2011, the parties agreed to

litigate the following issue:

1.  Whether the claimant sustained an injury to her left

    elbow.

The claimant contends that on May 14, 2011, claimant injured

her left elbow while using metal hooks to pick up chickens and dump

buckets and mopping air units. The respondent denies that claimant

sustained a compensable injury to her left elbow. Further,

respondent raises the defense of lack of notice. Alternatively,

respondent raises applicability of A.C.A. §11-9-411. The

stipulations agreed to by the parties, as modified at the hearing

on December 5, 2011, and in the pre hearing order are hereby

accepted as fact.

From a review of the record as a whole to include medical

reports, documents and matters properly before the Commission and

having had the opportunity to hear testimony of the claimant and

observe her demeanor the following decision is rendered.

FACTUAL BACKGROUND

The claimant is a 49-year-old female, who began working for

the respondent in February 2009 (Record 12/5/2011 at p. 8).  She

testified that she worked on the line for about a year, and then in

February 2010 she became a floor person (Record 12/5/2011 at p. 8).

As a floor person, the claimant picked up chicken off the floor
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with hooks, scraped chicken from underneath machinery, mopped the

area, dumped small buckets into big buckets and big buckets into

totes (Record 12/5/2011 at p. 9).  She added that she sometimes

used a hose to clean the floors (Record 12/5/2011 at p. 9).  She

added that she was doing floor person duties in March, April and

May of 2011. The claimant stated that while she was working prior

to March 25, 2011, she hurt her arm.  She added that specifically

that she had a sharp pain in her left elbow, on the inside (Record

12/5/2011 at p. 9-10).  The claimant testified that she continued

her shift as well as the next days’ shifts and did not report the

incident.  She stated that she thought that she had pulled a muscle

(Record 12/5/2011 at p. 11).  According to the documentary evidence

submitted, the claimant did not see a doctor until May 25, 2011, on

that date Dr. Geiger noted tenosynovitis and prescribed prednisone

(Claimant’s Exhibit No. 1 at p. 1-2; Record 12/5/2011 at p. 12).

The claimant added that she was also given restrictions.  However,

they are not reflected in the notations from the May 25, 2011 visit

(Record 12/5/2011 at p. 12-13).  The claimant testified that she

took the restrictions to the nurse and then spoke to Fred Becker in

the Personnel Department (Record 12/5/2011 at p. 13-14).  She added

that she had been talking to Mr. Becker for months about getting

transferred.  She stated that she told Mr. Becker that she did not

want to work until she found out what was wrong with her arm

(Record 12/5/2011 at p. 14).  The medical records show that the

claimant saw Dr. Geiger again on June 9, 2011, when he noted that

she still had pain, wanted further work up on her elbow and added
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that the claimant was complaining that the type of job she was

doing was also causing strain on her lower back (Claimant’s Exhibit

No. 1 at p. 6).  The doctor’s notes of that date also show that he

again diagnosed tenosynovitis of the left elbow, and the arm was

sore with no swelling and prescribed naproxen (Claimant’s Exhibit

No. 1 at p. 8, 12).  The documentary evidence shows that the

claimant did not report the alleged incident until June 14, 2011

(Respondent’s Exhibit No. 1 at p. 30; Respondent’s Exhibit No. 2 at

p. 3).  The claimant testified that she then had an MRI of her left

elbow (Record 12/5/2011 at p. 14).  The results of the MRI from

June 16, 2011, show that the claimant had lateral epicondylitis or

tennis elbow (Clamant’s Exhibit No. 1 at p. 14).  Dr. Geiger’s

notes of June 20, 2011, show that the claimant was seen to review

the MRI results and that she was prescribed oxycodone for the

tenosynovitis (Claimant’s Exhibit No. 1 at p. 20).  He also noted

on that day that she was given a letter for work to apply for

another job.  Additionally, the letter dated June 20, 2011 stated

that the claimant needed a permanent job change that did not

require rapid and repetitive motions and that she had a diagnosis

of low back pain and tenosynovitis (Respondent’s Exhibit No. 1 at

p. 33).  Dr.  Geiger’s letter of August 8, 2011 notes that the

claimant asked to resume her work without weight limitation.

However, on August 31, 2011, Dr. Geiger noted that the claimant was

seen again for a “work excuse”.  He added that she was back at work

and fine, until she was sent to a part of the plant that caused her

to over use her arm (Claimant’s Exhibit No. 1 at p. 28).  A letter
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of that date confirms that he placed her off work until September

6, 2011 due to the work assignment causing  her arm pain to “flair

up” (Claimant’s Exhibit No. 1 at p. 31).

The claimant testified that since the alleged incident

occurred that her arm was okay most of the time.  She added that

she sometimes had problems with it, noting that she had problems

when she went back to the day shift and was in the rework

section(Record 12/5/2011 at p. 15).  She continued that she left

work early on occasion due to not being able to “make it through

the night” (Record 12/5/2011 at p. 16).   The claimant testified

that she did not have problems doing her job and had not seen a

doctor about her left elbow prior to the alleged incident (Record

12/5/2011 at p. 17).     

DISCUSSION

A.C.A. §11-9-102(4)(A)(i) defines compensable injury as:

“An accidental injury causing internal or
external physical harm to the body  . . .
arising out of and in the course of employment
and which requires medical services  or
results in disability or death. An injury is
accidental only if it is caused by a specific
incident and is identifiable by time and place
of occurrence.”

Additionally, Arkansas Code Annotated §11-9-102(4)(A)(ii)(a)also

defines a compensable injury in relevant part as:

“An injury causing internal or external
physical harm to the body arising out of and
in the course of employment if it is not
caused by a specific incident or is not
identifiable by time and place of occurrence
if the injury is: (a) caused by rapid
repetitive motion.”
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    The claimant must prove by a preponderance of the evidence that

she sustained a compensable injury as defined under A.C.A. §11-9-

102(4)(A)(i) and under (4)(A)(ii)(a). See also §11-9-102(4)(E)(i).

A.C.A. §11-9-102(4)(A)(ii)(a) requires the preponderance of the

evidence standard and adds that the resultant condition is

compensable only if the alleged compensable injury is the major

cause of the disability or need for treatment. Preponderance of the

evidence means the evidence having greater weight or convincing

force. Smith v Magnet Cove Barium Corp., 212 Ark. 491, 206 S.W. 2d

442 (1947). Furthermore, to be compensable under the same burden,

the claimant must prove that the existence of  physical injury or

damage is supported by medical evidence. A.C.A. §11-9-102(4)(D)

requires that a compensable injury must be established by medical

evidence.

The statute also requires that the medical evidence submitted

be in the form of objective findings. Objective findings are

defined in A.C.A. §11-9-102(16)(A)(i), as those findings which

cannot come under the voluntary control of the patient.  The

statute requires medical opinions addressing compensability, must

be stated within a reasonable degree of medical certainty, A.C. A.

§11-9-102(16)(B). The Arkansas Court of Appeals has addressed this

issue in previous opinions. The Court in 1998, affirmed the

Commission’s finding that the claimant did not sustain a

compensable injury when there was no evidence connecting objective

medical findings to an alleged specific incident, Ford v. Chemipulp

Process, Inc., 63 Ark. App. 260, 977 S.W. 2d 5 (1998).
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In the instant case, the first issue is whether the claimant

sustained a compensable injury to her left elbow.  The problem

arises because the Commission is being asked to determine if the

claimant sustained an injury sometime before March 25, 2011.  The

claimant’s own testimony sets out a time-frame from March to May of

2011.  Additionally, the claimant did not report the alleged

incident until June 14, 2011.  Taking the claimant’s testimony at

face value, she alleges that she was injured sometime prior to

March 25, 2011, although the claimant’s contentions from the pre

hearing questionnaire set out in the pre hearing order state that

the incident occurred on March 14, 2011.  If, there was an incident

that occurred sometime before March 25, 2011, it was some three

months before she gave notice to her employer of the incident and

filed a Form N. The claimant’s testimony that she thought she had

muscle strain and therefore did not file the proper reporting forms

is just not credible.  Furthermore, if we are to take her entry on

the Form N as correct, the incident occurred two months prior to

her report on June 14, 2011.  If that is the case, the date of the

incident would be around April 14, 2011, and again, the claimant

waited two months to report an alleged incident.  Here, the

Commission is being asked to speculate that a specific incident

occurred when there has been no credible evidence presented to the

Commission that supports the occurrence or date of an incident.  I

acknowledge the fact that the claimant testified to an incident

where she was dumping buckets and felt pain.  However, taking her

testimony in light of the fact that she did not report the incident
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and complained repeatedly that she wanted a job transfer,

credibility is clearly an issue.   Additionally, I must address the

issue of gradual onset.  The statutory section is set out above.

The mere fact that a claimant cannot or will not set out a specific

date of incident or injury, does not then create a gradual onset

situation.  The claimant in this case submitted no evidence to

support a claim that she was doing work that was rapid and

repetitive at the time of the alleged incident.  Additionally, the

claimant has not proven that her injury was the major cause for her

need for treatment.  Here we simply know that the claimant suffers

from tennis elbow. There has been no connection made to establish

that her work caused her condition.

     This claimant did present some documentary evidence in the

form of an MRI and doctor’s notes stating that the claimant had

lateral epicondylitis or tennis elbow.  While I recognize that

these items of documentary evidence are objective findings, when I

consider this evidence together with the claimant’s unconvincing

and questionable testimony, I cannot find that the claimant’s

tennis elbow was caused by an incident that happened while at work.

In Ford, there was no connection between the objective medical

findings and an incident. In the present case like Ford, nothing in

the medical evidence submitted connects her condition to either a

specific incident or a gradual onset condition occurring at work.

     The claimant must prove by a preponderance of the evidence

that she sustained a compensable injury and the compensable injury

must be supported by objective medical findings. Here, the claimant
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has failed to prove by a preponderance of the evidence that she

sustained a compensable injury to her left elbow at anytime during

the broad March to May time-frame which she alleges in her

testimony. Additionally, if as her contentions state, she sustained

an injury on March 14, 2011, she has failed to prove that as the

date of injury. I do not find the claimant to be a credible

witness.  When I consider the documentary evidence submitted along

with her testimony, I cannot come to a conclusion that she

sustained a compensable injury to her left elbow.  Additionally, I

do not find that the documentary evidence makes any connection to

her condition and the work that she was doing either prior to March

25, 2011, between March and May of 2011 or on May 14, 2011. 

 FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The claimant has failed to prove by preponderance of the

evidence that she suffered a compensable injury to her

left elbow any time between March and May 2011.

Specifically, she has failed to prove a specific injury

or a gradual onset injury that occurred prior to March

25, 2011 or on March 14, 2011. While there have been some

objective medical findings submitted into evidence, they

do not cure the claimant’s questionable testimony and the

fact that it took her several months to report the

incident, no matter when she alleges that it happened.

Additionally, there is nothing in the medical findings

that connects her tennis elbow condition to her work or

work related incident.
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  ORDER

Based upon my foregoing findings and conclusions, I have no

alternative but to deny and dismiss this claim in its entirety.

IT IS SO ORDERED.

                                                                 
                        AMY GRIMES
                             ADMINISTRATIVE LAW JUDGE
                                         


