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STATEMENT OF THE CASE

A hearing was conducted on December 9, 2011 to determine whether the

claimant was entitled to additional workers’ compensation benefits.  

A prehearing conference was conducted in this claim on November 16, 201,

and a Prehearing Order was filed on said date.  At the hearing, the parties

announced that the stipulations, issue, as well as their respective contentions were

properly set out in the Prehearing Order.  A copy of the Prehearing Order was

introduced as “Commission’s Exhibit 1" and made a part of the record without

objection.

It was stipulated that the employee/employer/carrier relationship existed at
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all relevant times, including January 29, 2010; that the claimant sustained

compensable injuries, as a result of a work-related incident on said date; that he

earned sufficient wages to entitle him to compensation rates of $460 per week for

temporary total disability and $345 per week for permanent partial disability; and

that respondents had controverted compensability of a right shoulder injury related

to the admitted accident.

By agreement of the parties, the primary issue presented for determination

was whether the claimant sustained an injury to his right shoulder, as a result of his

January 29, 2010 work-related incident.  

Claimant contended, in summary, that in addition to any admitted injuries, he

also sustained a right shoulder injury, as a result of the slip-and-fall on January 29,

2010; that respondents should be held responsible for all medical treatment related

to the right shoulder injury, together with continued reasonably necessary medical

treatment, while reserving claimant’s entitlement to future indemnity benefits, if any.

The respondent contended that the claimant could not prove that he

sustained a right shoulder injury arising out of and during the course of his

employment, related to the admitted incident.  

The claimant was the only lay witness to testify.  The record is composed

solely of the transcript of the December 9, 2011 hearing, containing various medical

records.

From a review of the record as a whole, to include medical reports,
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documents and other matters properly before the Commission, and having had an

opportunity to hear the testimony of the claimant and to observe his demeanor, the

following findings of fact and conclusions of law are made in accordance with Ark.

Code Ann. §11-9-704:

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The Arkansas Workers’ Compensation Commission has jurisdiction over this

claim.

2. The stipulations agreed to by the parties are hereby accepted as fact.

3. The claimant has proven by a preponderance of the evidence that his right

shoulder injury, need for medical treatment and disability, if any, is directly

and causally related to a January 29, 2010 slip-and-fall, which arose out of

and during the course of his employment with the Arkansas Highway and

Transportation Department.  The exact nature and extent of the claimant’s

right shoulder injury, as well as claimant’s entitlement to indemnity benefits,

if any, is specifically reserved.

4. Respondents are entitled to a credit or offset in an amount equal to dollar-

for-dollar the amount of benefits the claimant previously received for the

same medical services that were paid under the claimant’s group health care

service plan, pursuant to A.C.A. §11-9-411.

DISCUSSION

This is an extremely troubling claim.  First, I feel compelled to point out that
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I found the claimant to be a credible witness.  Admittedly, the record reflects that the

claimant is a poor historian and did not recall making any kind of specific

complaints concerning his right shoulder to the initial treating physicians.  I found

the claimant’s explanation concerning the reason for such failure to be

understandable.  The claimant asserted that he was in such pain following his work-

related accident that he could not pinpoint exactly where he was hurting.

Respondents acknowledge that the claimant sustained multiple injuries, while

controverting compensability of a right shoulder injury related to the admitted

incident.  The primary reason that respondents controverted compensability of the

right shoulder was because the first medical history of the right shoulder injury was

given almost nine months after the claimant was released by the company doctor

to return to work.  Further, the claimant’s course of conduct and work history are

inconsistent with the immediate claim.  However, as will be set out further below,

the record reflects that the claimant has an extremely strong work ethic.  The

claimant did not have a good doctor-patient relationship with the company doctor.

The record reflects that the claimant continued working while taking medications for

pain.  The claimant’s credible testimony reflects that he continued working while his

right shoulder injury grew progressively worse.  Eventually, the claimant’s condition

reached a point where the claimant quit working and sought medical treatment for

his right shoulder.  Various diagnostic testing confirmed an injury to the right

shoulder.  Initially, the claimant’s testing and treatment related to his right shoulder
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was paid under his group health insurance, which was eventually cancelled,

apparently for non-payment of premium after the claimant quit working.  The

claimant has been unable to obtain follow up medical treatment because his health

insurance has been terminated, and respondents have controverted treatment

under the Workers’ Compensation Act.  In view of the foregoing, I found the

claimant’s failure to timely seek medical treatment to be understandable.

The claimant, Bradley Scott Fultz, testified in his own behalf.  The claimant

has worked for the Arkansas Highway and Transportation Department for more than

20 years.  The claimant worked in the Highway Maintenance Department.  His job

required various maintenance procedures, including weed eating, shoveling, driving

dump trucks, operating various equipment, as well as fixing pot holes on the

highways.  The claimant’s job involved significant manual labor.  Again, it is

undisputed that the claimant sustained compensable injuries on January 29, 2010.

The claimant’s description of the accident, its prompt reporting, as well as the

claimant’s initial medical treatment and complaints are set out below:

A. Well, my accident actually happened at night and it was
snowing.  The visibility was hardly zero, and I was
plowing and putting out sand on the highways.

Q. If you would, describe to the Judge what happened on
that day.

A. Okay, I pulled over on Highway 412 east of town.  The
snow was building up on my windshield and on my
warning lights, my flashing lights, and my headlights
was where I couldn’t see and the public couldn’t see
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me, so I go out with a can of deicer and proceeded to
go around my vehicle and spraying my headlights and
cleaning my windshield off.  When I went to the back of
the vehicle, I had pulled over on the side of the road, I
was cleaning them off, and I slipped and fell, and when
I did, I’m pretty sure I fell on that can of deicer around
in this area here.

Q. And are you pointing to the front of your chest?

A. The front of my chest.  I just fell on my face.  It felt like
just flat out.  My feet went out higher than my head and
it was like black ice and I fell, and I can remember
crawling up to the ladder, pulling myself up to the
ladder to get stood up and then going to the - - I think
it was the passenger’s side of the dump truck and
calling my supervisor.  And, honestly, I can’t - - I know
he came and got me and we went to the emergency
room.  I don’t remember how long it took him to get
there.  I was just hurting so bad.

Q. Your supervisor was notified, is that correct?

A. Yes.

Q. And he took you to the emergency room.

A. Right then, yes sir.

Q. That was Arkansas Methodist Hospital?

A. Correct.

Q. And if you would - - you know, we’ve got medical
records to look at, but in your own words describe how
severe and what kind of pain you were having at that
time?

A. At that time I was hurting like I’ve never hurt before.  I
could not hardly breathe.  It was hard for me to breathe
and hard for me to stand up.  It was just excruciating
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pain.  I just, like I say, I hurt so bad I can’t hardly
remember, you know, exactly what happened in the
emergency room, but I remember them doing maybe
some x-rays, and I don’t actually remember everything
that they done or told me, but I was just hurting so bad.

Q. Do you recall when you went to the emergency room,
there were multiple parts of your body that were
bothering you, is that a fair statement?

A. Yes, sir, very fair.

Q. And the emergency room records will speak for
themselves but my question to you today is that when
you went to the emergency room on the date that this
injury occurred, do you recall or remember making any
kind of a statement as to a problem or pain with your
right shoulder.

A. I don’t recall specifically, no, sir.

Q. Do you remember whether your right shoulder, among
all these other injuries, was bothering you or causing
you pain?

A. At that time, no sir, I don’t specifically remember.  (Tr.
8-10)

The claimant was initially examined and treated at the emergency room of

the Arkansas Methodist Medical Center in Paragould, Arkansas on January 29,

2010.  The admitting information reflects that the claimant was previously admitted

on December 8, 2009.  As reflected above, the claimant was in such pain after the

accident he did not recall his specific complaints.  Suffice it to say that the ER notes

are difficult to read.  Multiple x-rays were ordered, including the claimant’s head, left

elbow, left rib, as well as a spinal series.  The claimant was prescribed medications,
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including Flexeril for muscle spasms and discharged to follow up with his family

physician, Dr. Samuel Burchfield.  (Resp. Ex. A, pp. 1-9)

The claimant reported that he was next seen by Dr. Stallings, described as

his workman’s comp doctor.  Again, the claimant could not recall his specific

complaints at the time of the initial visit.  Actually, the claimant was seen by Dr. Tory

Stallcup, the company doctor, on February 1, 2010.  Dr. Stallcup’s progress notes

reflect the following history:

41 year old male presents with c/o joint pain pt notes that while
cleaning the lights on his truck last Friday PM, he slipped and fell on
the ice.  He landed on his left side/chest and had injuries with pain on
left chest, left knee, and left shoulder.  He states that his knee wasn’t
initially that bad but has gotten worse since the fall.  He notes that his
shouldn’t [sic] “isn’t that bad.”  Pt denies any prior left shoulder, chest
or knee.

Dr. Stallcup’s primary diagnoses was a contusion of the chest wall, as well as

contusion of the knee and shoulder region.  The claimant was treated with Skelaxin

for muscle spasm and pain, together with Tylenol with Codeine for pain, and

advised that he could return to work in a supervisory role until the following week,

at which time he could return to regular duty.  The record reflects that the claimant

returned to Dr. Stallcup on February 10, 2010.  It is unclear whether the claimant

was seen by Dr. Stallcup or his nurse practitioner, Ronette Wise.  The patient

history on February 10, 2010 reflects the following:

Went back to work Monday “I hurt so bad I had to leave work
early today” Denies any left knee pain-shoulder hurts- “I can’t
even open the car door without pain” “Hurts to laugh, cough or
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deep breathe.” 

The claimant was continued on medications for muscle spasm and pain.  It was

noted that the claimant requested stronger pain medication, which was declined by

the medical clinic.  The claimant was allowed to continue light duty the remainder

of the week and to return to full duty on February 15, 2010. (Resp. Ex. A, pp. 9-13)

It is unclear from the record the exact date that the claimant returned to work.

The claimant testified that following his return to work, many of his various injuries

improved; however, he asserted that his right shoulder, as opposed to the left

shoulder, noted by Dr. Stallcup, gave him significant problems.  The claimant stated

that the problems with his right shoulder became progressively worse, and that he

eventually had to quit working and seek medical attention.  The claimant declared

that he continued working while taking pain medication until the pain became so

excruciating that he was required to see a doctor.  The claimant was eventually

seen by his family physician, Dr. Burchfield.  The claimant verified that he never

had any confidence in the treatment provided by the company doctor.  In fact, upon

cross examination, the claimant admitted that he and Dr. Stallcup had some type

of falling out.  Accordingly, the claimant next sought treatment from his primary care

physician, Dr. Burchfield, under his group health insurance policy.  Dr. Burchfield

ran various diagnostic studies and referred the claimant to Dr. Jeremy Swymn, an

orthopaedic surgeon in Jonesboro, Arkansas.  Dr. Swymm  treated the claimant

until the claimant lost his health insurance coverage.  (Tr. 14-15, 20, 23)
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In response to questions from this Administrative Law Judge, the claimant

maintained that he was unaware of his right to request a change of treating

physicians.  While the record reflects that the claimant in fact signed a Commission

Form AR-N, advising him of his rights to request a one-time change of physicians,

I am persuaded that the claimant did not receive a copy of the form and was

unaware of what he was signing at the time he filled out his notice of injury.

Nevertheless, since respondents have controverted compensability of the

claimant’s right shoulder injury, the change of physician provisions have not

application to this claim. (Resp. Ex. B)

The medical evidence in this claim is confusing.  Although the claimant

testified that he continued working through on or about November 19, 2010, at

which time the pain in his right shoulder became so bad that he quit working to seek

medical treatment, at which time he went to see his primary care physician, Dr.

Burchfield, the medical evidence reflects that the claimant was being prescribed

pain medication long before he quit working.  More specifically, the medical

evidence reflects that on October 28, 2010 the claimant requested and received a

refill for Oxycodine from Dr. Susanne Bushong.  I feel compelled to point out that

the graphics on Dr. Bushong’s notes are similar to those contained in the notes

from Dr. Stallcup.  Dr. Bushong refilled the claimant’s prescription for Percocet on

October 28, 2010.  (Resp. Ex. A, p. 14)

It is unclear from the record which medical provider initially prescribed
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Percocet and how long the claimant had been taking said medication. The claimant

was next seen by the nurse practitioner for Dr. Burchfield, Jamie Jordan, on

November 19, 2010.  The history notes that the claimant has nausea after taking

Percocet, which has been happening for the past two to three months.  The medical

history further identifies the work-related incident with the claimant reporting an

alleged shoulder fracture that went undetected with complaints of progressive pain

and weakness in the right shoulder.  (Resp. Ex. A, p. 15)

Dr. Burchfield ordered an MRI of the right shoulder.  The opinion of the

radiologist is set out below:

Degenerative change of the AC joint is identified with spur,
osteophyte arising from the inferior margin producing impingement on
the supraspinatus muscle tendon junction.  Distal to the acromion
degenerative change is seen and focal abnormal signal in the
supraspinatus tendon is identified with retraction of a portion of the
tendon.  This is proximal to the insertion Focal increased signal in the
subscapularis muscle fibers posteriorly.  Glenoid labrium anteriorly
does not appear displaced at its superior margin increased signal is
identified.  Scapular periosteum and glenohumeral ligament intact.
Biceps tendon normally positioned. (Resp. Ex. A, p.18)

Based upon the diagnostic study, Dr. Burchfield referred the claimant to Dr.

Jeremy Swymn, an orthopaedic surgeon with Dickson Orthopaedics in Jonesboro,

Arkansas.  Dr. Swymn did not agree with the initial diagnosis of a full thickness

rotator cuff tear.  He thought that the claimant might possible have a bursal sided

tear; however, he did find an impingement syndrome, together with scapula thoracic

bursitis.  Dr. Swymn elected to treat the claimant with injections. The injections
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helped the  claimant initially and then wore off.  In his last visit on February 4, 2011,

Dr. Swymn suggested surgical intervention with possible subacromial

decompression, but, wanted to try another injection first.  However, as previously

noted, the claimant’s medical treatment, which was initially paid under the

claimant’s health insurance policy, was cancelled, and the claimant has been

unable to receive follow up treatment.

In response to an inquiry from claimant’s attorney, Dr. Swymm opined that

based upon medical history, clinical evaluation and review of the diagnostic tests,

the fall and injury on January 29, 2010 was the major cause of the claimant’s right

shoulder problems. (Cl. Ex.1)

ADJUDICATION

For the claimant to establish a compensable injury as a result of a specific

incident which is identifiable by time and place of occurrence, the following

requirements of A. C. A. §11-9-102(4)(A)(i)(Repl. 2002), must be established:

1.    Proof by a preponderance of the evidence of an injury arising out of and in
the course of employment;

2.    proof by a preponderance of the evidence that the injury caused internal or
external physical harm to the body which required medical services or resulted
in disability or death;

3.    medical evidence supported by objective medical findings, as defined in 
A. C. A. §11-9-102(16), establishing the injury; and,

4.    proof by a preponderance of the evidence that the injury was caused by a
specific incident and is identifiable by time and place of occurrence.
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If the claimant fails to establish by a preponderance of the evidence any of the

requirements for establishing the compensability of the injury alleged, he fails to

establish the compensability of the claim, and compensation must be denied. 

Mikel v. Engineered Specialty Plastics, 56 Ark. App. 126, 938 S.W.2d 876

(1997).

A claimant is not required to establish the causal connection between a

work-related incident and an injury by either expert medical opinion or objective

medical evidence.  See, Wal-Mart Stores, Inc. v. Van Wagner, 337 Ark. 443, 990

S.W.2d 522 (1999).  In fact, the Arkansas Courts have long recognized that a

causal relationship may be established between an employment-related incident

and a subsequent physical injury based on evidence that the injury manifested

itself within a reasonable period of time following the incident so that the injury is

logically attributable to the incident, where there is no other explanation for the

injury.  Hall v. Pittman Construction Co., 234 Ark. 104, 357 S.W.2d 263 (1962).  

However, if the disability does not manifest itself until months after the accident,

so that reasonable men might disagree about the existence of a causal

connection between the accident and disability, the issue becomes a question of

fact for the Commission’s determination.  Kivett v. Redmond Co., 234 Ark. 855,

355 S.W.2d 172 (1962).  See also, Wentz v. Servicemaster, 75 Ark. App. 296,

57 S.W.3d 753 (2001).

It is undisputed that the claimant sustained multiple injuries as a result of
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a work-related accident on January 29, 2010.  The dispute is whether the

claimant sustained an injury to his right shoulder as a result of the accident.  As

previously noted, I found the claimant to be a credible witness.  The claimant

had an extremely strong work ethic.  The record reflects that although the

claimant experienced problems involving his right shoulder, he continued

working while taking medications.  The claimant’s undisputed testimony is that

he frequently reported his right shoulder problems to his supervisors, yet,

continued working until his shoulder pain reached a point that he was forced to

quit working and obtain medical treatment in order to determine the exact nature

and extent of his injury.  The record reflects that the claimant did not experience

any right shoulder problems before January 29, 2010. Further the record does

not reflect any independent intervening cause for the claimant’s right shoulder

problems. The claimant reported his continuing problems to his supervisor, but

nevertheless continued working while taking medications. The claimant had a

poor doctor patient relationship with the company doctor. The claimant’s

subsequent medical treatment was paid under the claimant’s health insurance

until coverage was terminated.  The claimant has been unable to obtain follow

up medical treatment to ascertain the exact nature and extent of his injury.  The

only benefit requested at the immediate hearing concerned respondents

responsibility for outstanding and continued medical treatment, while reserving

claimant’s entitlement to indemnity benefits, if any.  
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I find that claimant has proven by a preponderance of the evidence that

he is entitled to the medical treatment requested.  Accordingly, I hereby make

the following award:

AWARD

Respondent, Public Employee Claims, is hereby directed and ordered to

pay all outstanding hospital, medical, and related expenses for treatment of the

claimant’s right shoulder injury.  Respondents remain responsible for continued

reasonably necessary medical treatment.

Because this is a medical only claim.  No attorney’s fees are due and

owing, pursuant to A.C.A. 11-9-715.

IT IS SO ORDERED.

________________________________            
DAVID GREENBAUM                                 
Chief Administrative Law Judge                  


