
BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION

WCC NO. G004576

JOHNNIE FOSTER, EMPLOYEE CLAIMANT

TYSON POULTRY, INC.,
SELF-INSURED EMPLOYER RESPONDENT

OPINION FILED JUNE 19, 2012

Hearing before Administrative Law Judge Barbara W. Webb on March 21, 2012, in
Little Rock, Pulaski County, Arkansas.

Claimant represented by Mr. George Bailey, Attorney at Law, Little Rock,
Arkansas. 

Respondents represented by Mr. Jeremy Swearingen,  Attorney at Law, Little Rock,
Arkansas.

STATEMENT OF THE CASE

A hearing was held on the above-styled claim on March 21, 2012, before

Administrative Law Judge Barbara W. Webb.  A Pre-hearing Order was entered in

this case on January 17, 2012.  The Pre-hearing Order set forth the stipulations

offered by the parties and outlined the issues to be litigated and resolved at this

hearing.  A copy of the Pre-hearing Order was made Commission’s Exhibit No. 1

to the hearing record.  The following stipulations as submitted by the parties in the

Pre-hearing Order and as amended on the record are hereby accepted:

1. The Arkansas Workers’ Compensation Commission has jurisdiction

of this claim.

2. The employer/employee/carrier relationship existed on or about

September 23, 2008, when the claimant sustained a compensable

injury to her left hand and right thumb.
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3. The claimant’s earnings were sufficient to entitle her to a

compensation rate of $277.00 for temporary total disability and

$208.00 for permanent partial disability benefits.  The claimant’s

average weekly wage was $415.00.

4. Respondents have paid some temporary total disability benefits and

claimant continued to work through July 28, 2010.  

5. Respondents have paid all medical and indemnity benefits owed

through the claimant’s release on August 6, 2010.

6. The claimant sought unauthorized treatment at UAMS from March

29, 2011, until August 2, 2011.  

By agreement of the parties, the issues to be litigated are:

1. Claimant’s entitlement to temporary total disability benefits from July

29, 2010, to a date yet to be determined.

2. Claimant’s entitlement to all related unpaid medical expenses and

unpaid medically related travel expenses after August 2, 2011.

3. A determination as to whether the claimant was justified in seeking

medical treatment outside the chain of authorized workers’

compensation medical referrals.

4. Continued medical treatment with UAMS physicians.

5. Controversion and attorney’s fees.

6. All other issues are reserved.
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The record consists of a one volume transcript of the March 21, 2012,

hearing, consisting of the testimony of Johnnie Foster and all documentary

evidence consisting of Commission’s Exhibit No. 1 (Pre-hearing Order); Claimant’s

Exhibit No. 1 (Medical Packet); Claimant’s Exhibit No. 2 (Medical Packet); and

Respondent’s Exhibit No. 1 (Medical Packet).  In addition, I have received into

evidence Joint Exhibit No. 1 (Deposition of Dr. William Doss) which has been

retained in the Commission’s file and is incorporated by reference into the record

of this proceeding. 

FACTUAL BACKGROUND

Johnnie Foster is fifty years of age (dob  6/1/62).  She attended high school

but did not graduate.   She  began working for Tyson Poultry on September 3, 1987,

and worked for six years.  She was employed by Tyson’s for a second time in April

of 2008.  She worked as a shoulder cutter on an assembly line.  Using a knife in her

right hand, she would pull the wing down with her left hand and cut the shoulder of

the chicken.  She made on the average 36 cuts per minute.  She explained that they

would get a thirty minute break for lunch and breaks to go to the bathroom.  She

began having trouble with both hands in September of 2008.  She was given

Biofreeze at the nurse’s station to stop the pain, but it did not work.  Foster testified

that the pain became very severe where it would wake her up out of her sleep and

make her want to cut her hand off.   She had to have a trigger finger release on her

right thumb.  After that procedure, her left hand began to swell.   Her trigger finger

release was performed on November 4, 2009.  She underwent a carpal tunnel
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release surgery on her left hand on December 2, 2009.  She continued to see Dr.

Rhodes after the surgery with complaints of pain and swelling.  From January of

2010 until May of 2010, she underwent steroid shots in her hand.  She was referred

to Dr. Meador for treatment of RSD.

Foster testified that she only missed one day of work for the surgery and

continued to work light duty with one hand while undergoing treatment by Dr.

Rhodes.   She worked in the smock room loading bags for the workers for

approximately six weeks, but was eventually put back on the floor.  Dr. Meador

gave her approximately 12-13 ganglion block shots in her neck from May through

June of 2010.  Foster explained that on the day she would go for the block shot she

would get the rest of the day off but would have to be at work the next day

performing light duty-right-handed only on the line.   She testified that her left wrist

continued to remain swollen and painful.  She explained that she began getting

weak on the job with pain and swelling in her left wrist and forearm such that her

blood pressure went up.  She quit working and was ultimately terminated.  She was

being treated by her family doctor for diabetes and high blood pressure.  She was

able to get her blood pressure under control but could not work because the pain

in her shoulder, wrist and hand was unbearable.  

Foster testified that she sought treatment at UAMS when she could no longer

bear the pain.  She was treated at the emergency room and diagnosed with carpal

tunnel.  She was referred to an orthopedic specialist,  Dr. Nelluri.  He examined her

and determined that she still had carpal tunnel in her left wrist and the her wrist was
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deteriorating.  She underwent a nerve conduction study with abnormal results.  She

was referred to Dr. William Doss.  She was sent to six weeks of therapy.  She is

continuing to see Dr. Doss.  She wears a thumb and wrist splint ordered by Dr.

Doss.  

Foster testified that she has not been able to work since August 1, 2010.

She is not able to do the housework or cooking, but helps with the dishes.  

On cross-examination, Foster testified that she was released from care by

Dr. Rhodes, but was told she would continue to have pain in her left hand.  

Foster testified that she recognized the Form AR-N and that she had signed

the second page.  She admitted that she knew when she went to UAMS that it was

not authorized, but she had to go somewhere for the pain.  She testified that none

of the treatment at UAMS significantly improved her condition.  She was told that

they waited too long to give her treatment.   She agreed that she had surgery,

injections in her arm and neck, physical therapy, and medication, but that none of

the treatment had improved her symptoms.  She testified that she did not know what

future medical care she needed.  Foster testified that she had been diagnosed with

tenosynovitis.  There is no surgery recommended.  She continues to take

Gabapentin, Hydrocortizone 10, and a topical anti-inflammatory cream. 
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The medical records reflect that the claimant was treated by Dr. Rhodes for

right thumb tenosynovitis and left carpal tunnel syndrome From October 15, 2008,

until May 5, 2010.  She was subsequently treated by Dr. Annette Meador from May

13, 2010, until August 6, 2010.  On June 15, 2010, Dr. Meador notes that the

claimant returned after therapy and block shots with her husband with complaints

that she had increased pain and swelling.  Her husband expressed anger and told

Meadors that he had done research on the internet concerning RSD.    Meadors

consulted the therapist who reported no noted increased swelling and improvement

in her range of motion.  Meadors noted that the claimant had a left arm sling which

was not prescribed and Meadors told her to get rid of anything that immobilizes her

arm.   On August 6, 2010, Meadors noted that the claimant continued to complain

of severe pain and other complaints she attributes to RSD including sweating and

foot pain.  She noted that the claimant was angry when she entered the room.  She

concluded that the RSD had reached maximum medical improvement with a 0 per

cent impairment.  She also noted that the claimant had numerous subjective

complaints with no significant examination findings.  She released the claimant to

return to her previous duties as a grader with a permanent restriction of no lifting

greater than ten pounds. 

The records reflect that the claimant was initially treated at the emergency

room at UAMS on March 29, 2011.  She underwent an orthopedic evaluation by Dr.

Nelluri on April 6, 2011.  She underwent a nerve conduction study on May 20, 2011.

She examined by Dr.  William Doss on August 8, 2011.  On February 12, 2012, Dr.
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Doss noted that the claimant did not have significant resolution of her symptoms

after the Carpal Tunnel Release surgery in December of 2009.  He noted that she

continued to have numbness, tingling, and development of symptoms of CRPS, like

allodynia.  He noted that she had two subsequent EMG/NCS studies which reveal

persistent moderate Carpal Tunnel Syndrome of the left wrist.  He further noted that

she had developed DeQuervain’s tenosynovitis of the left wrist.  He stated that it

was his medical opinion, within a reasonable degree of medical certainty, that any

activity including repetitive motion of the left wrist, would result in further injury to

her left wrist and exacerbation of her current symptoms.  He noted this included any

period from December 2009 to the date of his report.

In his deposition, Dr. Doss testified that he did not recommend additional

surgery.  He recommend a hand therapist to work with her wrist and a thumb splint.

  

The AR-N form was introduced by the Respondents.  It is dated September

26, 2008, and signed by the claimant. 

DISCUSSION

The claimant contends that she sustained a compensable gradual onset

injury on or about September 23, 2008, during the course of and within the scope

of her employment with respondent employer.  The claimant contends that she is

entitled to benefits in the form of related unpaid medical expenses and medically

related travel expenses at UAMS from August 2, 2011, to the current date; future

medical treatment with current treating physician; temporary total disability from July
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29, 2010, to a date yet to be determined, and for any period related to further

medical treatment resulting in any future period of temporary total disability.  The

claimant contends she is entitled to statutory attorney’s fees based upon all

controverted amounts claimed.  The claimant contends that she provided notice on

August 2, 2011, to the respondents of her request for additional treatment but

respondents failed to authorize or indicate what they were willing to provide.  

The respondents contend that all due temporary total disability benefits have

been paid.  The claimant had reached maximum medical improvement for both her

right thumb and left carpal tunnel syndrome conditions prior to the period she

claims for temporary total disability benefits.   Alternatively, respondents contend

that the claimant voluntarily quit her job on November 29, 2010, without good cause

connected to the work as found by the Arkansas Department of Workforce Services,

and therefore she would not be entitled to additional TTD.  The medical expenses

which the claimant incurred with UAMS and related doctors/therapists were

unauthorized and outside the chain of authorized providers.  The claimant had

previously acknowledged her right to a change of physicians and had

signed/received an AR-N acknowledging those rights, yet chose to incur

unauthorized treatment, as has been admitted by her attorney.   In addition, the

Respondents contend that the if the claimant chose to pursue unauthorized

treatment in lieu of specifying particular medical treatment to be incurred or

requested with authorized providers or exercising her one time change of physician.
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Ark. Code Ann. § 11-9-508 states that employers must provide all medical

treatment that is reasonably necessary for the treatment of a compensable injury.

What constitutes reasonable and necessary treatment under the statute is a

question of fact for the Commission.  Ganksy v. Hi-Tech Engineering, 325 Ark. 163,

924 S.W.2d 790 (1996); Geo Specialty Chem., Inc. v. Clingan, 69 Ark. App. 369,

13 S.W.3d 218 (2000).   Respondents are responsible only for medical services

which are causally related to the compensable injury.  Post-surgical improvement

is a relevant consideration in determining whether surgery was reasonable and

necessary.  Winslow v. D & B Mech. Contractors, 69 Ark. App. 285, 13 S.W.3d 180

(2000).

An injured employee is entitled as an absolute right to a one-time change of

physician.  A.C.A. § 11-9-514 (Repl. 2002); Collins v. Lennox Ind., Inc. 77 Ark. App.

303, 75 S.W.3d 204 (2002); Wal-mart Stores, Inc. v. Brown, 82 Ark. App. 600, 120

S.W.3d 153 (2003).  A.C.A. § 11-9-514 (c)(1)-(3) outlines the procedure in which

the employer is directed to deliver to the employee a form that explains the

employee’s rights and responsibilities concerning the change:

(c) (1) After being notified of an injury, the employer or insurance
carrier shall deliver to the employee, in person or by certified or
registered mail, return receipt requested, a copy of a notice, approved
or prescribed by the Commission, which explains the employee’s
rights and responsibilities concerning change of physician. 

(2) If, after notice of injury, the employee is not furnished a copy of
the notice, the change of physician rules do not apply.
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(3) Any unauthorized medical expense incurred after the employee
has received a copy of the notice shall not be the responsibility of the
employer.

In the instant case, the undisputed evidence demonstrates that the claimant

was given a Form N in person which informed her of her rights and responsibilities

concerning the change of physician.  She signed the Form N on September 26,

2008, and by doing so acknowledged that she had been “provided with my rights

regarding a change-of-physician”.   The evidence establishes that claimant sought

authorized  medical treatment with Dr. Rhodes on September 24, 2009, and

continued treatment with Dr. Rhodes and Dr. Meador through August 6, 2010.   The

evidence further demonstrates that  Dr. Meador determined that the claimant had

reached maximum medical improvement and released her to return to full duty work.

It is undisputed that respondents paid for all authorized treatment through August

6, 2010.  

Notwithstanding Dr.  Meador’s release, the evidence demonstrates that the

claimant sought additional unauthorized medical treatment at UAMS with Dr. Nelluri

and Dr. Doss from March 29, 2011 through the current date.  In addition, the

claimant testified that she has not worked at Tyson or any other job since August

of 2010.     

The claimant admits that she sought unauthorized medical treatment at

UAMS due to her continued pain.  She did not explain why she did not pursue the

change of physician process.  She contends that she put the respondents on notice



Foster - G004576 - 11 -

that she was in need of additional medical treatment on August 2, 2011, but that

respondents have failed to provide her any treatment.   

A.C.A. § 9-11-514(b)(Repl. 2002) states that treatment by a physician other

than the claimant’s authorized physician shall be at claimant’s expense.  The

Arkansas Court of Appeals has determined that this section is not applicable if the

authorized treating physician refers the claimant to another doctor for examination

or treatment.  Bray v. International Wire Group, ___ Ark. App. ___, 235 S.W.3d

(2006); Am. Greetings Corp. v Garey, 61 Ark. App. 18, 963 S.W.2d 613 (1998).

Whether treatment is a result of a “referral” rather than a change of physician is a

factual determination for the Commission.  Dept. of Parks & Tourism v. Helms, 60

Ark. App. 110, 959 S.W.2d 749 (1988); Patrick  v. Ark. Oak Flooring Co., 39 Ark.

App. 34, 833 S.W.2d 790 (1992). 

In the instant case, the claimant admittedly sought treatment at UAMS on her

own.  Moreover, I find that the claimant has not exercised her one time right to a

change of physician.   Therefore, I find that all medical treatment of the claimant by

UAMS beginning on March 29, 2011, and continuing to date, was treatment by

unauthorized physicians and shall be at claimant’s expense.

Based on the preponderance of the credible evidence, I find that the

respondents have fulfilled the obligation of providing adequate medical treatment,

diagnostic testing, and consultation with specialists as required by the Arkansas

Workers’ Compensation laws.  However, in light of the medical evidence offered by

the claimant regarding the findings from UAMS, I will reserve any ruling on whether
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any additional medical treatment pending the claimant’s proper exercise of her right

to a change of physician might be reasonable or necessary.    

An employee who has sustained a compensable scheduled injury is to

receive temporary total disability compensation during her healing period or until

she returns to work.  Wheeler Constr. Co. v. Armstrong, 73 Ark. App. 146, 41

S.W.3d 822 (2001).  “Healing period” means “that period for healing of an injury

resulting from an accident.”  Ark. Code Ann. § 11-9-102 (12); Ketcher Roofing Co.

v. Johnson, 50 Ark. App. 63, 901 S.W.2d 25 (1995).  In the instant case, the

claimant was released to light duty work and eventually full duty work after her

numerous surgical procedures. The evidence demonstrates that with the exception

of the days missed due to her surgery, the claimant continued to work.  Based on

the preponderance of the evidence, I find that the claimant has not proven that she

is entitled to additional temporary total disability benefits.

CONTROVERSION AND ATTORNEY’S FEES

In the instant case, the evidence has demonstrated that the respondents

have paid all reasonable and necessary medical treatment related to the

compensable injury and indemnity benefits due and therefore the claimant is not

entitled to an award of statutory attorney’s fee in accordance with Ark. Code Ann.

§ 11-9-715 (Repl. 2002).  Moreover, the evidence demonstrates that the

respondents have not controverted additional reasonable and necessary medical

treatment from the claimant’s authorized medical providers.

FINDINGS OF FACT AND CONCLUSIONS OF LAW
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1. The Arkansas Workers’ Compensation Commission has jurisdiction

of this claim.

2. The employer/employee/carrier relationship existed on or about

September 23, 2008, when the claimant sustained a compensable

injury to her left hand and right thumb.

3. The claimant’s earnings were sufficient to entitle her to a

compensation rate of $277.00 for temporary total disability and

$208.00 for permanent partial disability benefits.  The claimant’s

average weekly wage was $415.00.

4. Respondents have paid some temporary total disability benefits and

claimant continued to work through July 28, 2010.  

5. Respondents have paid all medical and indemnity benefits owed

through the claimant’s release on August 6, 2010.

6. The claimant sought unauthorized treatment at UAMS from March

29, 2011, until August 2, 2011.  

7. The claimant has failed to prove by a preponderance of the evidence

that she is entitled to all related unpaid medical expenses and unpaid

medically related travel expenses incurred with UAMS after August

2, 2011. 

8. The claimant has failed to prove by a preponderance of the evidence

that she  was justified in seeking medical treatment outside the chain

of authorized workers’ compensation medical referrals. 
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9. The claimant has failed to prove by a preponderance of the evidence

that she is entitled to additional temporary total disability benefits

from July 29, 2010, to a date yet to be determined.

10. The claimant has failed to prove by a preponderance of the evidence

that the respondents have controverted this claim.

11. All other issues are reserved.

ORDER

For the reasons discussed herein, this claim must be, and hereby is,

respectfully denied.

 IT IS SO ORDERED.

                                                            
BARBARA WEBB
Administrative Law Judge


