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Hearing conducted before ADMINISTRATIVE LAW JUDGE MARK
CHURCHWELL, in Little Rock, Pulaski County, Arkansas.

The claimant was represented by HONORABLE STEVEN MCNEELY,
Attorney at Law, Little Rock, Arkansas.

The respondent was represented by HONORABLE JARROD PARRISH,
Attorney at Law, Little Rock, Arkansas.

STATEMENT OF THE CASE

A hearing was held in the above-styled claim on

April 24, 2012, in Little Rock, Arkansas.  A Prehearing

Order was entered in this case on March 6, 2012.  The

following stipulations were submitted by the parties and are

hereby accepted:

1. The Arkansas Workers’ Compensation Commission has
jurisdiction.

2. The employer/employee relationship existed on
April 8, 2010, when claimant sustained a
compensable injury to his low back.  

3. Respondents accepted the claim and paid some
benefits.

 
By agreement of the parties, the issues to be litigated

and resolved at the present time were limited to the

following:

1. Compensation rate.
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2. Extent of the injury and additional medical
treatment and additional TTD.

The record consists of the April 24, 2012, hearing

transcript and the exhibits contained therein.  

DISCUSSION

Mr. Forrester had worked for H.W. Tucker Company for

approximately three years, when Mr. Forrester sustained his

work-related back injury on April 8, 2010, while attempting

to bear the weight of an extremely heavy saw that was

falling off a ramp.  H.W. Tucker Company performs concrete

work to build roads, bridges and other projects. (T. 11)

Mr. Tucker’s complaints after the incident involved

symptoms in his right groin and his back.  Dr. John Adametz

at Concentra provided Mr. Forrester his primary care for his

lower back immediately after the injury.  Dr. Adametz

ordered a lumbar MRI on April 20, 2010.  A radiologist, Dr.

Don Kusenberger, read the lumbar MRI as an essentially

normal study with very minimal disc dessication present. 

(C. Exh. 1 p. 29)

Dr. Edwin Diaz, a urologist, evaluated Mr. Forrester

one time for his right groin pain on May 11, 2010. (R. Exh.

1 p. 2) Mr. Forrester later underwent a CT of his abdomen, a

CT of his pelvis and a scrotal ultrasound, all performed on

June 10, 2010.  The ultrasound indicated no evidence of

testicular torsion or mass.  The CT indicated gallstones but
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no evidence of urinary tract calculus, inflammation or

obstruction. (R. Exh. 2 p. 42 - 43)

By July 8, 2010, Mr. Forrester still reported bilateral

lumbar and groin pain at a level of 8 out of 10.  Dr.

Adametz at that time referred Mr. Forrester to Dr. Thomas

Hart, a pain specialist, for pain management. (C. Exh. 1 p.

45 - 46) Dr. Hart performed diagnostic lumbar facet

injections on September 29, 2010, but Mr. Forrester reported

no benefit.  Based on these negative results, Dr. Hart

concluded that the facets were not the main component of Mr.

Forrester’s back pain complaints. (C. Exh. 1 p. 57) 

Dr. Hart, beginning in October of 2010, next proposed a

diagnostic discogram study of Mr. Forrester’s lower back. 

The respondents have refused to pre-authorize that test, and

one of the hearing issues is whether or not a discogram is

reasonably necessary in relation to Mr. Forrester’s

compensable back injury. (Comm. Exh. 1 p. 2) Dr. Hart also

opined that Mr. Forrester may require a surgical

consultation with a neurosurgeon or an orthopedist who

understands discography. (C. Exh. 1 p. 59 - 60)

Meanwhile, the respondents had Mr. Forrester under

video surveillance (1) in July of 2010, shortly after the

respondents sent Mr. Forrester a certified letter seeking

his return to work, (2) in October of 2010, shortly after

Dr. Hart recommended a discogram, and (3) in May of 2011, at
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approximately the same time that Dr. Michael Calhoun, a

neurosurgeon, performed an evaluation of Mr. Forrester.

At present, the claimant seeks authorization for the

discogram proposed by Dr. Hart in 2010, and a finding that

pain management that he received from Dr. Salman Hashmi and

Dr. Abeer Hashmi between September of 2011 and February of

2012 has been reasonably necessary for his compensable

injury.  Mr. Forrester also seeks an award of additional

temporary disability compensation from July 15, 2010, to the

date of the hearing conducted on April 24, 2012, and

continuing on to a date yet to be determined.  In addition,

the parties do not agree on how to calculate Mr. Forrester’s

wages for purposes of determining an average weekly wage

under Arkansas Code Annotated Section 11-9-518.  Finally,

Mr. McNeely objected to a nurse case manager, April

Chronister, providing opinions at the hearing regarding the

frequency and circumstances under which Dr. Hart recommends

diagnostic discogram studies. (T. 69)

Issue 1: Evidentiary Objection.

Mr. McNeely objected to Ms. Chronister answering two

questions: (1) April, do you have any estimate for the

number of times Dr. Hart has recommended a discogram? and

(2) Would you say it is more often than not when a patient

comes in with a back problem, he wants to do a discogram

regardless of what other diagnostics have been done? (T. 69)
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Since the respondents offered no foundation for Ms.

Chronister attempting to answer either of these two

questions regarding Dr. Hart’s diagnostic protocols, I find

that Mr. McNeely’s objection to Ms. Chronister rendering an

opinion on these two questions is well taken, and Ms.

Chronister’s answers will not be considered in rendering a

decision on the issues presented in this claim.

Issue 2: Calculating Average Weekly Wage.

Arkansas Code Annotated Section 11-9-518 provides:

(a)(1) Compensation shall be computed on the average
weekly wage earned by the employee under the contract
of hire in force at the time of the accident and in no
case shall be computed on less than a full-time
workweek in the employment.

(2) Where the injured employee was working on a piece
basis, the average weekly wage shall be determined by
dividing the earnings of the employee by the number of
hours required to earn the wages during the period not
to exceed fifty-two (52) weeks preceding the week in
which the accident occurred and by multiplying this
hourly wage by the number of hours in a full-time
workweek in the employment.

(b) Overtime earnings are to be added to the regular
weekly wages and shall be computed by dividing the
overtime earnings by the number of weeks worked by the
employee in the same employment under the contract of
hire in force at the time of the accident, not to
exceed a period of fifty-two (52) weeks preceding the
accident.

(c) If, because of exceptional circumstances, the
average weekly wage cannot be fairly and justly
determined by the above formulas, the commission may
determine the average weekly wage by a method that is
just and fair to all parties concerned.

Where the contract of hire provides for part-time

employment, an injured worker’s average weekly wages should
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be computed on the basis of a normal part-time week plus any

overtime actually worked.  Ryan v. NAPA, 266 Ark. 802, 586

S.W.2d 6 (1979).  In order to receive benefits based on a 40

hour week, a claimant must either actually have worked at

least 40 hours per week or be bound by contract to work 40

hours if the work is made available.  Metro Temporaries v.

Boyd, 314 Ark. 479, 863 S.W.2d 316 (1993).  The claimant has

the burden of proving that he was bound by contract to work

forty hours each week if the work was made available.  A & C

Servs., Inc. v. Sowell, 44 Ark. App. 150, 870 S.W.2d 764

(1994).

The Arkansas Court of Appeals has concluded that the

Commission did not err in basing a claimant’s wage rate for

seasonal work on a full forty hour work week under

circumstances where the claimant’s contract of hire was for

forty hours per week or more whenever the work was

available, and the claimant worked less than forty hours per

week when her working hours were reduced because of the

weather.  Chapel Gardens Nursery v. Lovelady, 47 Ark. App.

114, 885 S.W.2d 915 (1994).  Likewise the Arkansas Court of

Appeals has affirmed a Commission finding that a claimant

should not be penalized for missing work for legitimate

leave time including personal health reasons.  Rheem

Manufacturing Mfg., Inc. v. Bark, 97 Ark. App. 224, 245

S.W.3d 716 (2006).  
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In Sierra v. Griffin Gin, 374 Ark. 320, 287 S.W.3d 556

(2008), the Arkansas Supreme Court addressed an average

weekly wage calculation where a seasonal employee contracted

to work nine weeks per year.  The Commission concluded that

a temporary employment confined to nine weeks by contract is

distinguishable from prior cases addressing unlimited

periods of employment, renewable annual contracts and

employment restricted by weather.  The Arkansas Supreme

Court affirmed the Commission’s conclusion that seasonal

contract employment presents exceptional circumstances, such

that dividing the claimant’s contracted nine weeks of

earnings by 52 weeks represented a fair and just means of

determining the seasonal workers’ average weekly wage. 

In the present case, Mr. Forrester’s supervisor, Gary

Evatt, testified that when the weather cooperated and H.W.

Tucker Company had the business, the crews would probably

work 40 hours a week at least. (T. 77) Mr. Evatt also

testified that, if the company had 40 hours of work

available, Mr. Forrester was expected to be there if it

doesn’t rain. (T. 75-76) I find that Mr. Evatt’s testimony

establishes that the claimant was expected as a condition of

his employment with H.W. Tucker Company to work 40 hours per

week if the work was available.

In addition, the testimony of Mr. Evatt and Mr.

Forrester indicates that two variables that determine the

hours of work available are the weather (concrete cannot be
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poured when the temperature is below freezing and will not

be poured in the rain) and whether H.W. Tucker Company has

enough jobs going. (T. 14 - 15, 35, 73, 76, 80). To the

extent that Mr. Forrester worked less than 40 hours per week

some weeks due to the weather, I note that this case is

analogous to Chapel Gardens Nursery v. Lovelady, supra.  In

addition, Mr. Evatt testified that the company would have a

record of it if an employee called in sick or simply did not

show up. (T. 80) However, no such records were presented

into evidence.

Because I find the circumstances in the present case

controlled by the reasoning of the Court in Lovelady, I

agree with the claimant’s attorney that the claimant’s

average weekly wage for determining compensation rates

should be based on a 40 hour work plus overtime actually

worked, rather than including in the average weekly wage

calculation some weeks of less than 40 hours actually worked

as the respondents contend.

Issue 3: Additional Temporary Disability Benefits And        
         Additional Medical Benefits.

Temporary total disability for unscheduled injuries is

that period within the healing period in which a claimant

suffers a total incapacity to earn wages.  Arkansas State

Highway & Transportation Dept. v. Breshears, 272 Ark. 244,

613 S.W.2d 392 (1981).  The healing period ends when the

underlying condition causing the disability has become
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stable and nothing further in the way of treatment will

improve that condition.  Mad Butcher, Inc. v. Parker, 4 Ark.

App. 124, 628 S.W.2d 582 (1982).

Employers must promptly provide medical services which

are reasonably necessary for treatment of compensable

injuries.  Ark. Code Ann. § 11-9-508(a).  Injured employees

have the burden of proving by a preponderance of the

evidence that medical treatment is reasonably necessary for

treatment of the compensable injury.  Ark. Code Ann. §

11-9-705(a)(3); Jordan v. Tyson Foods, Inc., 51 Ark. App.

100, 911 S.W.2d 593 (1995).  What constitutes reasonably

necessary medical treatment is a question of fact for the

Commission.  Gansky v. Hi-Tech Engineering, 325 Ark. 163,

924 S.W.2d 790 (1996); Air Compressor Equipment v. Sword, 69

Ark. App. 162, 11 S.W.3d 1 (2000).

Medical treatment intended to reduce or enable an

injured worker to cope with chronic pain attributable to a

compensable injury may constitute reasonably necessary

medical treatment.  Patchell v. Wal-Mart Stores, Inc., 86

Ark. App. 230, 184 S.W.3d 31 (2004).  An employer may also

remain liable for medical treatment reasonably necessary to

maintain a claimant's condition after the healing period

ends.  Artex Hydrophonics, Inc. v. Pippin, 8 Ark. App. 200,

649 S.W.2d 845 (1983).

In the present case, I find that the most persuasive

evidence regarding the claimant’s ability or inability to
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work after July 15, 2010, and the claimant’s need for

additional treatment after the respondents denied additional

medical treatment in approximately October of 2010, is

contained within Dr. Calhoun’s report prepared May 11, 2011. 

In that report, Dr. Calhoun stated:

I have recently seen Mr. Forrester for an independent
medical evaluation.  No doctor or patient relationship
was sought.

History of present illness: The patient is a 39-year-
old man who injured his back on April 8, 2010.  He was
working as a concrete worker.  They were lifting a saw
onto the back of a truck on a ramp when the ramp gave
way.  The patient essentially had to [h]old the saw up
while his co-worker placed something underneath it.  He
has continued to have back pain with pain radiating
into the right testicle since that time.

He was initially evaluated by Dr. John Adametz the
following day.  He has been treated with physical
therapy.  He underwent an MRI of the lumbar spine on
April 20, 2010, which showed minimal disc dessication
and essentially a normal MRI for the patient’s age.  He
was referred to Dr. Diaz to make sure he did not have
an urological problem.  He underwent a negative CT of
the abdomen for an urinary tract abnormalities.  He
continued to be symptomatic and was referred to Dr. Tom
Hart on September 9, 2010.  Dr. Hart felt that he might
benefit from facet injections.  These were performed on
September 29, 2010, with no improvement in his
symptoms.  Dr. Hart has discussed the possibility of
doing a discogram.

The patient also underwent rather extensive
surveillance in July which showed him to be moving
normally, bending, twisting and doing normal activity
including unloading boxes at a rapid pace at a storage
facility.

He denies any significant back pain prior to the injury
in April of 2010.  

His past surgical history is significant for removal of
right ganglion cyst and an appendectomy.
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His current medications include hydrocodone, Naproxen,
Amrix and Tylenol #3.

He has no known drug allergies.

His personal habits history reveals that he smokes one
pack of cigarettes a day.

Physical examination reveals a young man in obvious
discomfort but with also a functional overlay. 
Neurological examination of the lower extremities is
compromised by the patient’s pain.  It shows giveaway
weakness of extensor digitorum brevis, extensor
hallucis longus, and gastrocnemius function
bilaterally.  Sensation is decreased to pinprick in a
nondermatomal pattern in the lower extremities.  There
are 2+ knee reflexes bilaterally.  Straight leg raising
causes increased back pain bilaterally immediately. 
Internal and external rotation of the hip causes
increased back pain almost immediately.   

Review of the MRI from April of 2010 shows essentially
a normal study.

With regard to your specific questions: 1.  Based on
the medical records and your examination does Mr.
Forrester exhibit any objective symptoms?  No. 
Essentially he has significant functional overlay which
makes his physical examination nonreliable and a normal
MRI of the lumbar spine.  2.  If there are any
questions what are they?  Please see above.  3.  What
is Jimmy’s diagnosis?  He may have suffered a lumbar
strain.  This is essentially resolved by now. 
Otherwise he has no other diagnoses.  4.  What would be
required to determine if the current complaints are
related to the alleged April 8, 2010, injury or the
prior accidents?  The patient has a normal MRI of the
lumbar spine and back pain.  I think there is a
significant functional overlay here and his current
complaints are not reliable.  5.  What would you
recommend as a treatment plan for the alleged Workers’
Compensation injury?  There is no further treatment
necessary.  6.  Do you believe that the discogram
recommended by Dr. Hart is indicated based on the _____
results?  Most assuredly the patient was moving
normally and lifting boxes.  Thus, I would not
recommend a discogram.  7.  Do you have any further
comments or suggestions that might benefit us in
resolving the case?  Yes.  This patient has reached
maximum medical improvement.  Because he had a normal
MRI of the lumbar spine, he has suffered no permanent
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impairment.  From an objective standpoint he can go
back to his work at injury, but most assuredly his
functional overlay and subjective complaints will not
allow him to do so.  (C. Exh. 1 p. 61 - 62)

As discussed above, by comparison to Dr. Calhoun’s

conclusions, Dr. Hart has opined that a discogram is the

next diagnostic tool in the protocol to determine the source

of Mr. Forrester’s pain complaints, and Dr. Hart has opined

that Mr. Forrester’s delay in care is inappropriate and is

delaying his returning to active employment. (C. Exh. 1 p.

59) 

The Commission has the duty to resolve conflicting

medical evidence, including medical testimony.  Maverick

Transportation v. Buzzard, 69 Ark. App. 128, 10 S.W.3d 467

(2000).  The Commission may review the basis for a doctor’s

opinion in determining its weight and credibility.  Id. 

When medical opinions conflict, the Commission may resolve

the conflict based on the record as a whole and reach the

result consistent with reason, justice, and common sense. 

Barksdale Lumber v. McAnally, 262 Ark. 379, 557 S.W.2d 868

(1977).  A physician’s special qualifications and whether a

physician rendering an opinion ever actually examined the

claimant are factors to consider in determining weight and

credibility.  Id.

In the present case, I find that Dr. Calhoun’s opinions

are entitled to the greater weight for several reasons. 

First, as far as this examiner can tell, Dr. Hart has never
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actually seen Mr. Forrester’s MRI, whereas Dr. Calhoun has

reviewed Mr. Forrester’s MRI.  According to Dr. Hart’s

records, Mr. Forrester initially failed to bring the actual

MRI to his first examination, then forgot to bring the MRI,

then the CD that Mr. Forrester later provided to Dr. Hart

had nothing on it.  (C. Exh. 1 p. 51, 54, 57)

Second, as far as this examiner can tell, Dr. Hart is

not aware of the surveillance video recorded of Mr.

Forrester, since Dr. Hart’s reports make no reference of

that surveillance video.  Dr. Calhoun has reviewed and

discussed the surveillance video.  

Third, Dr. Calhoun has a neurosurgical specialty, and

even Dr. Hart, a pain specialist, proposed at one point a

possible referral to an orthopedist or neurosurgeon. 

Fourth, not only is Dr. Calhoun in the superior position of

having reviewed the surveillance video and the actual MRI,

but in addition his opinions do not appear to be based on

any mistake of fact when compared to the other evidence of

record except as noted below. (C. Exh. 1 p. 59) 

In light of (1) Dr. Calhoun’s conclusions regarding

functional overlay, (2) the video surveillance in evidence,

and (3) the police report in evidence, all of which I find

credible, I find that Mr. Forrester has failed to establish

by a preponderance of the credible evidence that he was

totally or partially disabled from working at any time after

his temporary disability benefits were terminated on or
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about July 15, 2010, and I find that Mr. Forrester has

failed to establish by a preponderance of the credible

evidence that any of the additional medical treatment

requested or received in this case is reasonably necessary

in connection to the back injury that he sustained on April

8, 2010.

In concluding that Dr. Calhoun’s opinions are not based

on any material mistake of fact, I note from this examiner’s

review of the video surveillance in evidence that Mr.

Forrester engaged in moving boxes in that portion of the

video recorded in October of 2010, rather than in the

portion recorded in July of 2010, as referenced by Dr.

Calhoun. (C. Exh. 1 p. 61) Mr. Forrester’s primary activity

documented in the video in evidence recorded on July 21,

2010, was walking around outside while talking on a cellular

telephone.  

However, I also note that according to a police report

in evidence, on or about July 13, 2010, Mr. Forrester at

approximately 9:28 p.m. pulled his vehicle in front of April

Forrester’s vehicle, stopped, then walked over and smashed

her windshield using his forearm.  According to the report

of Officer Kevin Fletcher of the Sherwood Police Department,

Officer Fletcher was not able to interview Mr. Forrester

because Mr. Forrester had left the scene and gone to the

hospital for scratches on his arm before Office Fletcher

arrived. (R. Exh. 2 p. 39) Mr. Forrester’s windshield
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breaking activities on or about July 13, 2010, much like his

box lifting activities recorded in October of 2010, do not

appear consistent with an individual so incapacitated by

back pain to be incapable of returning to work.  Instead,

these activities appear consistent with Dr. Calhoun’s

conclusion that Mr. Forrester sustained, at most, a lumbar

strain injury, which essentially resolved.  

Again, in light of Mr. Forrester’s documented

activities on or about July 13, 2010, in addition to his

recorded activities on July 21, 2010, on October 28, 2010,

on October 29, 2010, on October 30, 2010, and on May 11,

2011, and Dr. Calhoun’s findings of functional overlay, I

conclude that Mr. Forrester has failed to establish that he

was incapacitated from earning to any degree for any period

after the respondents terminated his temporary disability

benefits on July 15, 2010, and he has failed to establish

that any additional treatment in this case provided through

Medicaid or proposed by Dr. Hart has been or will be

reasonably necessary for his work-related lumbar strain

injury.  

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The Arkansas Workers’ Compensation Commission has
jurisdiction.

2. The employer/employee relationship existed on
April 8, 2010, when claimant sustained a
compensable injury to his low back.  

3. Respondents accepted the claim and paid some
benefits.
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4. The claimant has established by a preponderance of
the evidence that he was a full-time employee, and
his average weekly wage should be calculated
accordingly.

5. The claimant has failed to establish by a
preponderance of the evidence that he is entitled
to any period of additional temporary disability
compensation at issue in this claim after July 15,
2010.

6. The claimant has failed to establish by a
preponderance of the evidence that any of the
additional medical treatment presently at issue in
this claim has been or will be reasonably
necessary in connection with his compensable back
injury sustained on April 8, 2010.

AWARD

The respondents are directed to recalculate and pay

benefits in accordance with the findings set forth herein

regarding the claimant’s average weekly wage.  All accrued

sums shall be paid in a lump sum without discount and this

award shall earn interest at the legal rate until paid,

pursuant to Ark. Code Ann. § 11-9-809, and Couch v. First

State Bank of Newport, 49 Ark. App. 102, 898 S.W.2d 57

(1995), and Burlington Industries, et al v. Pickett, 64 Ark.

App 67, 983 S.W.2d 126 (1998); reversed on other grounds 336

Ark. 515, 988 S.W.2d 3 (1999).

The claimant’s attorney is entitled to a 25% attorney’s

fee on the additional indemnity benefits to which the

claimant is entitled because of the finding herein regarding

his average weekly wage, one-half of the fee is to be paid

by the claimant and one-half to be paid by the respondents

in accordance with Ark. Code Ann. § 11-9-715 and Death &
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Permanent Total Disability Trust Fund v. Brewer, 76 Ark.

App. 348, 65 S.W.3d 463 (2002). 

The respondents are directed to pay the court

reporter’s fees and expenses within thirty (30) days of

billing.  

IT IS SO ORDERED.

__________________________
MARK CHURCHWELL
Administrative Law Judge


