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 BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION

CLAIM NO. F807478

RACHEL FOLEY, 
EMPLOYEE CLAIMANT

LITTLE ROCK RACQUET CLUB,
EMPLOYER,                                       RESPONDENTS NO. 1 
                                                                  
TRAVELERS INSURANCE COMPANY,                                  
INSURANCE CARRIER/TPA                           RESPONDENTS NO. 1 
          
DEATH & PERMANENT TOTAL 
DISABILITY TRUST FUND                            RESPONDENT NO. 2

OPINION FILED JUNE 7, 2012 

A hearing was held before Administrative Law Judge Chandra Hicks, 
in Little Rock, Pulaski County, Arkansas.

The Claimant was represented by the Honorable Gary Davis,
Attorney at Law, Little Rock, Arkansas.      

Respondents no. 1 were represented by The Honorable Phillip
Cuffman, Attorney at Law, Little  Rock, Arkansas.

Respondent no. 2 was represented by The Honorable David L. Pake, 
Attorney at Law, Little Rock, Arkansas.  Mr. Pake waived
appearance at the hearing.  
   
                                        STATEMENT OF THE CASE

     A hearing was held in the above-styled claim on April 23,

2012, in Little Rock, Arkansas.  A prehearing telephone

conference was held in this matter on March 19, 2012.  A

prehearing order was entered on that same day.  This prehearing

order set forth the stipulations offered by the parties, their

contentions, and the issues to be litigated.

     The following stipulations were submitted by the parties,



2

either pursuant to the prehearing order or at the start of 

the hearing.  I hereby accepted the following stipulations: 

 1.  The Arkansas Workers’ Compensation Commission has

jurisdiction of the within claim.

     2.  The employee-employer-insurance carrier relationship

existed on July 26, 2008, at which time the claimant sustained a

compensable injury.

3.  The claimant has been paid some temporary total

disability compensation and medical benefits paid on her behalf,

and is currently receiving permanent partial disability benefits

based upon a rating assigned by her treating physician.   

4.  Her compensation rates are $180 and $154.  

5.  This current claim for additional benefits has been

controverted by respondents no. 1.  

6.  All issues not litigated herein are reserved under the

Arkansas Workers’ Compensation Act.

7.  That the claimant sustained a 14% permanent anatomical

impairment as a result of her compensable back injury. 

8.  In the event the claimant is awarded an impairment

rating above 14%, respondents no. 1 have controverted any rating

percentage above this amount.

By agreement of the parties, the issues to be litigated at the

hearing were as follows:

1. An additional permanent anatomical impairment for the
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claimant’s back injury.  

     2.  Permanent total disability, or in the alterative, wage-

loss disability.  

The documentary evidence submitted in this case consists of

the hearing transcript of April 23, 2012, and the documents

contained therein.            

     The following witness testified at the hearing: the

claimant. 

                          DISCUSSION

      At the time of the hearing, the claimant was forty-eight

years old.  She has a high school education.  The claimant has

taken some vocational courses, which she began in 1989.  She

dropped out of school in April of 1990 due to problems with her

arms. Specifically, she testified, “I’m no good typing due to my

arms and eyes.” According to the claimant, she has carpal tunnel

syndrome, but has not undergone surgery for this condition.  The

claimant testified that because of her carpal tunnel, it is

impossible for her to operate a computer and that sort of thing. 

She verified that she has poor eyesight, as her eyes skip lines.

     The claimant admitted to having sustained an injury to her

lower back, on July 26, 2008, while working for the Little Rock

Racquet Club.  At the time of her injury, the claimant worked as

a childcare supervisor.  She was responsible for talking care of

the children, keeping the place safe, and decorated the rooms. 
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The claimant cared for children aged two to three months old on

up.  She had worked for the respondent-employer only some three

months when her compensable back injury occurred.  However, she

has over twenty years of childcare experience.  At the time of

her compensable back injury, the claimant was making $9 an hour,

and she averaged 23.49 hours per week.  

     While working for the Racquet Club, the claimant was

simultaneously employed at Second Presbyterian as a childcare

giver.  There, her hours varied.  Whenever the claimant’s

supervisor was out of town, she became the supervisor on the

floor.  In addition, the claimant worked at Pleasant Valley

Country Club, as a babysitter.  According to the claimant, she

also babysat some on Saturday and Friday nights, and occasionally

on Sunday afternoons for a doctor’s family.  During the period of

time, she also worked at Second Baptist’s daycare center during

church functions. 

     The claimant began babysitting when she was fifteen years

old, while living in Texas.  She moved to Louisiana and lived

there for nine years, where she did some babysitting.  According

to the claimant, she next moved to Connecticut and lived there

for five years.  While in Connecticut, the claimant worked as a

nanny for some attorneys, and at a daycare.  After moving to

Arkansas, she did some babysitting work while in Jonesboro.  The

claimant worked and lived in Georgia some seventeen months.  She
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moved back to Arkansas in June of 2006.           

     She explained:

Q. The injury that you had in July of 2008, can you tell
us what happened to you?

A. I was sitting in a glider rocking chair, had a chunky
three-year-old child who did not want mama to leave her.  I
had got her from mama at the door, had gone to the chair to
sit down with her, grabbed some toys, wasn’t making her
happy, had 11 kids in the room.  Other kids was bringing
toys trying to make her happy.  she started scrambling out
of my lap and I’m known as a safety freak, especially with
kids.  She was about to hit her head on the corner of the
chair and I went to ease her away from the corner of the
chair onto the floor.  And when I did I felt something move,
which I found out later was a disk.

Q. In your lower back.

A. Yes.  And Dr. Bruffett was in the building.

Q. Now Dr. Bruffett, the local orthopedic spine surgeon
just happened to be there at the Racquet Club.               

A. I had 11 kids in the room and I didn’t know what he did
at the time.  I had seen him before.  Four of the kids was
his.  And the oldest one realized I needed her daddy.

Q. So he came and attended to you and you saw him for
sometime before you moved --

A. Yes.  He sent me to the hospital for a Morphine drip
and I couldn’t work for a week and then I went back to work
having to do things different than what I had once done. 
And then had to move, my husband took a new job.

Q. And that was in North Carolina?

A. Yes.

     The claimant admitted that she underwent surgery, with Dr.

Cohen, on March 16, 2009.  Dr. Cohen released the claimant, and

her gave a 5% impairment rating.  The claimant continued to have
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problems with her back.  Ultimately, she underwent a second

surgery, by Dr. Cohen, in the form of a spinal fusion.  

     She verified that during the last couple of months, she has

been taking Lyrica.  The claimant’s doctor prescribed Hydrocodone

for her trip from North Carolina to Arkansas.  Since March, the

claimant has been taking Flexeril, and for about three years she

has been on Meloxicam.

     The claimant also takes blood pressure medication, and a

medication (Zoloft) for depression and anxiety.  According to the

claimant, her blood pressure was under control, before undergoing

surgery, but the pain drives her blood pressure up.  Therefore,

they have added medicines to keep her blood pressure under

control.  

     Upon further questioning, the claimant testified that

sometimes she spends all day either on the bed, or the couch

because she is unable to get comfortable.  The claimant also

testified that last year, she was very depressed, and had it not

been for her fifteen-year-old son, she would have overdosed. 

     With respect to her pain, the claimant agreed that her pain

is located in her low back, and some along her hips.  According

to the claimant, she now has bursitis in her hip.  She also

testified that she has pain down her legs, but primarily on her

left side.  The claimant described her pain as feeling as though

she is sitting on a rough edge with a crack.  She further
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described her leg pain as being achy, and sometimes her legs try

to give out on her.  According to the claimant, the pain started

again really bad back in September of 2009.  The claimant

testified that even after the fusion, she is just miserable. 

     The claimant explained:

Q. Okay.  All right, it’s hard to tell.  Rachel, when Dr.
Bruffett had you off for a little bit of time and then
allowed you to go back to work did you, in fact, go back to
work?

A. Yes but I had to change ways I did things.

Q. When’s the last time you worked?

A. September, I mean -- I’m sorry, January 23, 2011.  And
I could only work in that job because I’m a -- to me I work
at that job because there were always two workers and none
of them wanted me to do the true job.  I was used to giving
the kids the love, care.  They just sat there in the chairs.

Q. Where was this job located?

A. Kernersville, North Carolina.

Q. And what was the --

A. Sports Center.

Q. Sports Center?

A. Yes, sir.  I think they’ve changed the name now.

Q. Do you think you could work right now?

A. No way.

Q. Why not?

A. Pain just, some days I even have to wake him up to be
able to go to the bathroom.  I have trouble getting --

Q. You talking about your husband?
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A. Yes, sir.

Q. Help you get out of bed so you can go to the restroom?

A. Yes, sir.

     She testified that she cannot do anything to take care of

the house.  However, she admitted that she is able to do a little

laundry.  According to the claimant, her husband performs most of

the household chores, and her fifteen-year-old son helps out as

well.  The claimant testified that she is unable to do the

dishes, cook, vacuum, and those kinds of things.  

     The claimant testified that she cannot get down on the floor

with the children, nor is she able to lift them.  The claimant

essentially testified that she is not able to bend very well, and

has been instructed by her doctor not to lift more than ten

pounds.  According to the claimant, her husband has to go to the

grocery store with her because she is unable to pick up anything

heavy.  

     She agreed that she has good days and bad days with her

condition.  The claimant testified that four or five days out of

the month she is able to walk, and is wanting to get out and go

do something.  According to the claimant, she is a lot more

homebound than she once was, and has difficulty sleeping.         

     Upon further questioning, the claimant denied that the

respondents have offered her any rehabilitation services. 

Specifically, the claimant testified:
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Q. Dr. Cohen sent a letter, the date of it is December 1st
of, it should be 2011, it’s got a misprint here, it says
2001 but it’s 2011.  And he indicates here that you, he felt
like you were disabled from employment, even if it was
sedentary --

A. Yes.

Q. -- you’re aware of that?

A. Yes, sir.

Q. We’ve talked about the fact that you’ve had your
surgeries and in addition to these surgeries you have had
injection therapies --

A. Yes, sir.

Q. Physical therapy?

A. Yes, sir.

Q. The medications we’ve talked about?

A. Yes, sir.

     Under cross examination, the claimant admitted that she has

applied for Social Security Disability, but her claim was denied. 

     The claimant explained:

Q. Where are you in that process?  Have you appealed it?

A. Not the second time but that was not spine related. 
You know, he says I need to -- I can’t work period because,
you know, I can’t -- I can’t sit still any length of time.

Q. What you are doing now is trying to go back for it with
the reason primarily being your back?  I’m not understanding
what you’re telling me.  It was denied at first based on
what other problems that you were trying to get disability
for?

A. Yes, sir.

Q. What would those other problems have been?
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A. The blood pressure was a lot of it and depression.

Q. Okay.  What else?  Any other physical problems,
orthopedic problems?

A. Just the spine, not being able to -- it’s complicated.

Q. Didn’t you have a lot of problems with an ankle?

A. Yes.  And they, last week I saw an ankle specialist. 
One ankle doctor had told me I needed an ankle fusion in
February but he didn’t do it.  Medical people told me
another one that did do it.  I went to him last week and he
says, no.  He said, I won’t do it on you because fusion will
give you a limp for the rest of your life and will aggravate
your back.

Q. What about, didn’t you have a fall one time, missed a
step and hurt your arm and hand and so on, right before you
left to go to North Carolina?

A. Yes, sir.

Q. How did that turn out?

A. It’s fine now.

Q. Okay.  You recovered from that completely?

A. Yes, sir, it did not ever affect me working.  It would
not now keep me from working.

     However, under further cross examination, the claimant

admitted that other than her back, it is primarily her ankle that

gives her physical difficulty.  She admitted that she intends to

pursue her claim for Social Security Disability benefits.  The

claimant does not feel that there is any retraining she would

benefit from or that would be of interest to her.  

     She admitted that she is able to drive.  Upon being

questioned about her day-to-day activities, the claimant stated:



11

A. Lay on the couch most of the time either reading a
book, playing on my phone and talking on the phone.  I do
average probably about five loads of laundry a week, but if
it’s small stuff I can’t do it because I drop stuff and I
can’t pick it up.  And we have cats so I play with the cats
some.

     Upon being questioned by the Commission, the claimant

testified:

Q. What’s a typical day like for you?

A. I wake my son up and if I have to have the car that day
I will take a shower and it depends on when my appointment
is, when I take my husband to work we drop our son off.  And
I would do the medical appointments, I go home and normally
I would read, play on my phone, internet, Facebook.

     On further redirect examination, the claimant admitted she

had her spleen removed in 1967.  She was later diagnosed with an

immune disorder.  She had surgery in 2005 on her right knee, and

surgery on her left ankle in September of 2006.  The claimant

underwent sinus surgery in 1999.  She also has had asthma for

some thirty-three years, for which she takes Singulair.  

     In an attempt to explain her computer activities, the

claimant testified:

A. I have an inhaler in my purse.  And I’d like to clarify
that what I do on line, I can’t do anything on the laptop or
computer very easy, that aggravates me and I get frustrated,
I’m not good at it.

Q. What about the carpal tunnel that you have?

A. Exactly.

Q. Do you still have symptoms of that?

A. Yes, sir.



12

Q. If you go too long -- how long can you go before you
start having some numbness maybe in the your hands and
fingers?

A. Probably about 20 minutes.  And then I put it down or I
read my book, I play with the cats.

     A review of the medical evidence shows that the claimant

underwent initial evaluation at Baptist Health Medical Center-

Little Rock, on July 26, 2008.  The claimant was examined and

assessed by Dr. Wayne Bruffett.  

Chief Complaint:
Low back pain with left leg pain and numbness.

History of Present Illness:
Mrs. Foley works at the Little Rock Rachet Club.  She has a
history of problems with her back for a while.  On July 26,
2008, she was holding a child and leaned forward and
developed extreme pain in her back with radiation down her
left leg with numbness.  I was actually there at the time
and was asked to see her.  She was pretty miserable with
pain and she was diaphoretic.  I talked to her about getting
home and taking some medication versus going to the
hospital.  She and her husband wanted an evaluation in the
hospital and thus I asked that they come to Baptist Health
Medical Center for further evaluation.

     The claimant’s past medical history included hypertension,

thyroid nodule, diffuse muscle aches, and some metabolic

problems, for which she was followed by Dr. Rapp.  At that time,

her medications included, Avalide, Zoloft, Sular, and vitamin D. 

Dr. Bruffett’s assessment was “Acute low back pain with some

preexisting back problems and left leg sciatica with numbness.” 

Therefore, Dr. Bruffett admitted the claimant to the hospital,

and placed her on steroids.  He also ordered MRI imaging to

better evaluate the cause of her condition.
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     An MRI of the lumbar spine was performed on that same day,

with the following impression:

1.  A moderate-size central and left paracentral extrusion
of the L4-L5 disc is noted.  The extruded disc impinges on
the left L5 nerve root.
2.  A small central and left paracentral protrusion of the
L3-L4 disc is noted.
3.  Mild facet arthropathy is noted at the L3-L4 level. 
There is mild to moderate facet arthropathy at the L4-L5
level.  Moderate facet arthropathy is noted at the L5-S1
level.
4.  On the sagittal images, a lipoma of the filum terminals
is note.

     On July 27, 2008, Bruffett discharged the claimant home. 

His plan included a prescription for some steroids and pain

medicine and a muscle relaxer.  He also stated that the claimant

probably needed to stay off work that week.  Dr. Bruffett’s

discharge diagnosis was: “1.  Herniated nucleus pulposus, L4-5 on

the left. 2.  Degenerative disk disease.”

     The claimant saw Dr. Bruffett on August 4, 2008, during an

office follow-up visit.  At that time, he noted that the claimant

was doing much better.  His impression was “herniated disk at L4-

5 on the left,” for which he recommended an epidural injection at

L4-5.  Dr. Carlos Roman performed this procedure on August 18,

2008.                           

     Dr. Bruffett saw the claimant for follow-up care on October

1, 2008.  He noted that the claimant had been receiving physical

therapy treatment, but she was not dramatically better by any

means.  At that time, Dr. Bruffett stated, in relevant part: 
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I can say within a reasonable degree of medical certainty
that her work injury resulted in her herniated disc and her
lumbar spine and her subsequent pain.  I stated this a bit
different in her last note which was really a confusion upon
my part and an error.  I just know, because I was there that
[sic] her injury occurred at work and as a result of her
injury she developed this herniated disc for which she is
now seeking treatment.

     On October 6, 2008, the claimant underwent “Right L5 nerve

root block” due to lumbar radiculitis, secondary to disc disease.

     Dr. Ronald Gioffre of the Greensboro Orthopaedic Center saw

the claimant due to a fall, unrelated to her compensable back

injury, on October 17, 2008.  Dr. Gioffre wrote, in relevant

part:

HISTORY:
Rachel Foley is 45.  She just moved from Arkansas.  She
explained to me that she was moving from her home and the
movers took out the last step on her porch, did not tell
her.  She came down, obviously missed a step, fell, and
sustained an injury to her right wrist, right elbow, and her
right foot. She was seen there locally and her right elbow
and right foot was splinted.

     The claimant underwent initial evaluation with Dr. Max Cohen

on December 11, 2008, due to back and left lower extremity pain,

numbness and weakness.  His impression was “1.  Left L4-5 disc

herniation with persistent left lower extremity radiculopathy. 

2.  Low back pain.  3.  Lumbar degenerative disc disease.”   

     An MRI of the lumbar spine was performed on February 12,

2009, with the following impression:

1.  Tiny L2-3 left paracentral protrusion without stenosis.
2.  L3-4 cental annular tear and small bulge with minimal
mass effect on left lateral recess, potentially affecting
left L4 nerve root.
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3.  L4-5 disk degeneration with posterior bulge and left
paracentral extrusion, with mass effect on the left L5 nerve
root in the lateral recess.
4.  Left L4-5 foraminal stenosis.

     On March 16, 2009, Dr. Cohen, due to diagnoses of L4-L5 left

disk herniation with lateral recess narrowing and radiculopathy, 

performed the following surgical procedures:

1.  Left L4-5 minimally invasive micro-hemilaminotomy,
diskectomy, and lateral recess decompression.
2.  Use of the operating room microscope.

     The claimant saw Dr. Cohen for a follow-up visit on March

31, 2009.  Overall, the claimant was very pleased with surgery. 

She was not taking pain medicines, and had been very active since

surgery.  Dr. Cohen instructed the claimant to take it easy and

let her back heal.  

     On April 24, 2009, the claimant saw Dr. Cohen for a second

post-op visit.  At that time, the claimant reported to Dr. Cohen

that she was doing well until April 19, 2009.  She had a coughing

fit and sat down hard on her couch.  The claimant reported pain

in her low back, in her right and left posterior hips.  She rated

her pain as a three on a scale of ten.

     The claimant continued under the treatment of Dr. Cohen,

with increased symptoms of pain.  On May 21, 2009, the claimant

saw Dr. Cohen for follow-up of her lower back and for MRI results

(performed on May 9, 2009).  His assessment was “Lumbago, and

intervertebral disc disorder with myelopathy, lumb.”  

     On June 19, 2009, the claimant underwent “Left L5-S1
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transforaminal epidural steroid injection.”  Next, the claimant 

saw Dr. Cohen on July 9, 2009, for recheck of her lumbar spine.

The claimant stated that she was better, but not 100%. At that

time, she rated her pain as a three to four, on a scale of ten.   

     During an office visit with Dr. Cohen on August 6, 2009, the

claimant’s back was doing much better, and she did not have any

pain.  Dr. Cohen’s impression was “Status post left L4-5

microdiscectomy, with some recurrent pain which is now resolved.”

He released the claimant from his care, and assessed her with a

5% permanent partial impairment based on the AMA Guidelines, ed.

4.  Dr. Cohen also released the claimant to full duty work

status. 

     The claimant next saw Dr. Cohen, on November 10, 2009 for

follow-up of her lumbar spine.  According to the office note, the

claimant reported that her pain was relieved by moving around. 

At that time, her pain was at a two to three, on a scale of ten. 

The claimant’s pain was located at mid to lower back, and

radiated on left side to left foot.  She described her pain as

aching and numbness.  The claimant assessed with “lumbago and

lumbosacral radiculitis.”

     On January 15, 2010, Dr. Cohen wrote the following in a

letter to Whom It May Concern:

Rachel Foley remains under my care.  She had a previous
work-related disc herniation at L4-5 on the left side.  She
had discectomy with good initial relief of her symptoms. 
Unfortunately, she has redeveloped back and left lower



17

extremity pain.  She is currently undergoing an epidural
steroid injection in hopes of improving her symptoms.  Her
symptoms are worsened at work when she has to work with
small children, and also when she works with the older
children, due to the fact that she has to walk up steep
grades.  I hope this information is helpful. 

     The claimant had continued complaints of low back pain with

left leg pain L5 distribution with mild improvement in pain after

undergoing a second epidural steroid injection.  Said injections

were performed by Dr. Cohen.  

     Dr. Cohen reported in clinical notes on April 28, 2010,

worsening pain in the claimant’s back and left leg.  According to

these notes, the claimant had an episode recently at work while

carrying a baby.  The claimant reported that she felt a strain

and pop in her lower back.  After reviewing an updated MRI scan,

which was performed on April 17, 2010, Dr. Cohen stated that the

new MRI scan demonstrated, “A left posterolateral disc protrusion

at L3-4 which may encroach on the L4 nerve root.  She has had a

previous laminotomy at L4-5 without recurrent.  Facet disease at

L5-S1."  His impression was, “1.  History of L4-5 microdiscectomy

on the left.  2.  Progressive disc herniation at L3-4 on the left

side with possible L4 nerve root involvement.”  Therefore, Dr.

Cohen gave the claimant work restrictions of no lifting over ten

pounds, no repetitive bending, stooping or squatting, and no

prolonged standing or sitting.

     The claimant continued to treat with Dr. Cohen for chronic

back pain.  Dr. Cohen performed a “Left L4-5 transforaminal
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epidural steroid injection using fluoroscopy, in June of 2010.

However, on July 12, 2010, the claimant reported to Dr. Cohen,

there had been no improvement in her back condition.

     The claimant requested to be seen by Dr. Cohen on August 26,

2010.  Per Dr. Cohen’s clinical note, the claimant had recently

undergone left foot surgery by Dr. Bednarz.  The claimant been in

a CAM walker boot, and reported a lot of issues at work with

regards to having to wear the boot.  Dr. Cohen stated that he

felt the claimant had “aggravated her back walking around on

crutches with the CAM boot walker,” for which he prescribed a

medication regimen. 

     On December 22, 2010, Dr. Cohen saw the claimant during an

office visit to review her most recent MRI scan of December 9,

2010.  At that time, the claimant continued to complain of

progressive intractable back and left lower extremity pain.  His

impression was “1.  Chronic disc herniation L4-5 on the left side

with progressive left lower extremity radiculopathy.  2. 

Progressive L4-5 disc degenerative with chronic back pain.”

     Next, on January 25, 2011, Dr. Cohen performed “Revision L4-

5 decompression with laminectomy and diskectomy and posterior

spinal fusion L4-L5.”  At that time, she had diagnoses of “L4-L5

post-laminectomy syndrome with recurrent disk herniation and

spinal stenosis.”  The claimant tolerated the procedure well

without any intraoperative complications and was transferred to
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the recovery room in stable condition.  She did not develop any

significant medical or orthopedic complications throughout her

hospital stay.  Therefore, on January 28, 2011, the claimant was

discharged home in stable condition.

     Dr. Cohen reported on April 21, 2011, the claimant was doing

very well, and had only minimal pain with sitting.  At that time,

the claimant was not taking any pain medication.  Dr. Cohen’s 

impression was “Doing well status post revision L4-5 fusion.” 

Therefore, he instructed the claimant to progressively increase

her activity.  

     On June 28, 2011, Dr. Cohen directed the claimant to

continue with activity as tolerated.  Permanent restrictions were

set for the claimant.  At that time, he stated that she was at

maximum medical improvement.  Dr. Cohen assessed the claimant

with a 25% permanent partial impairment, in addition to her 5%

rating for a total rating of 30%.  Dr. Cohen returned the

claimant to light duty work.  He gave her permanent work

restrictions of no lifting greater than ten pounds, no prolonged

sitting/standing, and no repetitious bending/stooping/squatting.  

     Dr. Cohen stated in a letter dated December 1, 2011:

Rachel Foley is a patient of mine who has multiple
orthopedic issues.  I am treating her specifically for the
lumbar spine.  She has had previous failed laminectomy at
L4-5 with large recurrent disc herniation and spinal
stenosis.  More recently she underwent a revision L4-5
decompression and fusion with instrumentation on 01/25/11. 
Unfortunately she has significant adjacent segment
spondylosis and her most recently [sic] MRI scan dated
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November 3, 2011, shows that she has developed an anular
[sic] tear at the adjacent segments at L2-3 and L3-4.  She
is now being set up for epidural steroid injections.

The patient also has issues with trochanteric bursitis,
myofascial pain and arthritis.  She has completed physical
therapy. 

She is disabled from her job as a school teacher.  She is
unable to stand or sit greater than 20-30 minutes at a time. 
In addition, she should not be doing any lifting more than
10 pounds.  Because her condition predisposes her to flare-
ups of pain where she has severe exacerbations requiring her
to seek treatment and miss work it would be very difficult
for her to hold any job, even if it was sedentary. 
Therefore, in my opinion she is disabled from gainful
employment.    

                          ADJUDICATION 

A. Anatomical Impairment 

     The respondents stipulated that the claimant sustained a 14%

permanent anatomical impairment, for her compensable back injury

of July 26, 2008.  However, the claimant contends she is entitled

to the 30% permanent anatomical impairment assigned by Dr. Cohen,

or in the alternative a 22% rating. 

     An injured worker must prove by a preponderance of the

evidence that she is entitled to an award for a permanent

physical impairment.  Weber v. Best Western of Arkadelphia,

Workers' Compensation Commission F100472 (Nov. 20, 2003).  Any

determination of the existence or extent of physical impairment

shall be supported by objective and measurable findings.  Ark.

Code Ann. § 11-9-704(c)(1).  Pursuant to Ark. Code Ann. §

11-9-522(g) and our Rule 099.34, the Commission has adopted the

Guides to the Evaluation of Permanent Impairment (4th ed. 1993)
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to be used to assess anatomical impairment.   Permanent benefits

shall be awarded only upon a determination that the compensable

injury was the major cause of the disability or impairment.  Ark.

Code Ann. § 11-9-102(4)(F)(ii)(a).

     In the present matter it is undisputed that the claimant

sustained a compensable back injury on July 26, 2008, in the form

of a disk herniation at L4-5, on the left.  Dr. Cohen performed

surgery on March 16, 2009: “Left L4-5 minimally invasive micro-

hemilaminotomy, diskectomy.” The claimant had diagnoses of “L4-L5

left disk herniation with lateral recess narrowing and

radiculopathy.” Dr. Cohen assessed the claimant with a 5%

impairment rating for this surgery, based on the 4th edition of

the Guides. 

     On January 25, 2011, the claimant underwent a second

surgery, by Dr. Cohen, in the form of “a revision L4-L5

decompression and fusion with instrumentation.”  At that time,

the claimant had diagnoses of “L4-L5 post-laminectomy syndrome

with recurrent disk herniation and spinal stenosis.” 

     Subsequently, on June 28, 2011, Dr. Cohen declared that the 

claimant to be at maximum medical improvement.  He assessed the

claimant with a 25% anatomical impairment, in addition to her

previously assigned 5% rating, for a total of a 30% permanent

anatomical impairment.  Here, Dr. Cohen summarily assigned the

claimant a 30% permanent anatomical impairment without any

explanation as to how he arrived at this rating.  In fact,  
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Dr. Cohen does not even specify which edition of the Guides he

used for determining this rating.  Therefore, under these

circumstances, I find that minimal evidentiary weight should be

placed on Dr. Cohen’s 30% impairment rating.    

     Based on my review of the Guides, I find that the proper

assessment of the permanent anatomical impairment rating in the

instant case is found in the 4th edition of the Guides at page

3/113, Table 75, Section II.   Section II E assigns a 10%

impairment of the whole person for a surgically treated disk

lesion with residual, medically documented pain and rigidity.

Section II G assigns a 2% rating for a second operation.  On

January 25, 2011, the claimant underwent a second surgery by Dr.

Cohen.  I therefore find that the claimant sustained a 12%

anatomical impairment.  Hence, the supporting objective medical

findings include the disk herniation at L4-5 demonstrated on the

MRIs.  The claimant’s compensable injury of July 26, 2008 was the

major cause of her 12% anatomical impairment.  Ark. Code Ann. §

11-9-102(4)(F)(ii)(a).

     However, here the parties stipulated that the claimant

sustained a 14% permanent impairment, therefore, they are bound

by this stipulation.  

     While I realize Dr. Cohen opined in December of 2011, that

the claimant’s recent MRI scan dated November 3, 2011, shows that

she has developed an annular tear at the adjacent segments at L2-
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3 and L3-4, the evidence does not demonstrate that these findings

are causally related to the July 26, 2008 injury.

B. Permanent and Total Disability, or Wage-loss Disability

     The claimant asserts that she has been rendered permanently

and totally disabled, or, in the alternative, that she is

entitled to wage-loss disability as a result of her compensable

back injury.

     Ark. Code Annotated §11-9-519(e)(1) defines "permanent total

disability" as an inability, because of compensable injury or

occupational disease, to earn a meaningful wage in the same or

other employment.  

     Furthermore, the statute provides that the burden of proof

shall be on the injured employee to prove inability to earn any

meaningful wage in the same or other employment. Ark. Code Ann.

§11-9-519 (e)(2).

     The claimant is forty-eight years old.  She has a 12th grade

education.  She has no special skills or training.  However, the

evidence demonstrates that the claimant is an intelligent lady.

At the time of her compensable injury, the claimant had worked

for the respondent-employer only three months.  Nonetheless, she

has some twenty years of work experience as a childcare

giver/babysitter. The claimant has performed this type of work

all of her life. 

     In the present matter, the claimant sustained a compensable
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back injury on July 26, 2008, in the form of a L4-5 disk

herniation, on the left.  The claimant treated initially with Dr.

Bruffett, but after moving to North Carolina, she came under the

care of Dr. Cohen.  The claimant has undergone extensive

conservative care for this injury, including a medication

regimen, physical therapy treatment, and epidural steroid

injections.  Additionally, as previously noted, the claimant has

undergone two lumbar surgeries, by Dr. Cohen.  Her last surgery

was performed on January 25, 2011, in the form of “a revision L4-

L5 decompression and fusion with instrumentation.”  

     On June 8, 2011, Dr. Cohen pronounced the claimant to be at

maximum medical improvement.  He gave her permanent work

restrictions of no lifting greater than ten pounds, no prolonged

sitting/standing, and no repetitious bending/stooping/squatting. 

Here, the parties have stipulated that the claimant sustained a

14% anatomical impairment rating.

     I find that the claimant was not completely forth coming

about her physical limitations and daily activities.  A thorough

review of the claimant’s hearing testimony and other documentary

evidence confirm my impression formed at the hearing.  The

instant claimant gave contradictory statements concerning her

ability to use a computer.  On direct examination, the claimant

testified that her carpal tunnel syndrome (which is related to

her compensable injury)makes it “impossible for her to operate a
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computer and that sort of thing.”  Upon being questioned by the

Commission, the claimant testified that a typical day for her

included playing on her phone, the Internet, and Facebook.  While

the claimant’s testimony demonstrates that she suffers from

chronic pain, the evidence does not show that she takes any heavy

narcotics on a regular basis.  Her testimony demonstrates that

Hydrocodone was prescribed solely for her trip from North

Carolina to Arkansas. 

     The evidence shows that the claimant had difficulty

performing job duties as a childcare giver following her first

surgery.  The instant claimant last worked on January 23, 2011,

just a couple of days before her second surgery.  However, the

claimant has not attempted to return to work within her permanent

physical restrictions since her second surgery of January 25,

2011.  She has applied for Social Security Disability, and is no

longer motivated to find gainful employment within her permanent

work restrictions.  The claimant’s lack of interest in re-

entering the job market is an impediment to a full assessment of

her lack of wage-earning ability.

     The evidence also demonstrates that the claimant suffers

from several other chronic conditions, which are unrelated to her

compensable back injury, such as asthma, trochanteric bursitis,

myofascial pain, arthritis, poor vision, hypertension,

depression, carpal tunnel syndrome, and right ankle problems.
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     However, based on the evidence before me, I am unable to

find that the claimant has been rendered permanently and totally

disabled as a result of her compensable back injury.   While I

realize that Dr. Cohen has opined the claimant is disabled from

gainful employment, little weight has been attached to this

opinion, in light of the claimant’s permanent restrictions, the

fact that she is an intelligent lady, and her ability to use a

computer.

     Nonetheless, I do find that the claimant proved her 

entitlement to wage-loss disability.  Having taken into account,

the claimant’s anatomical impairment of 14%, relatively young age

of forty-eight, 12th grade education, primary work experience as

a childcare giver, permanent restrictions(per Dr. Cohen), lack of

interest in obtaining employment within her physical

restrictions, and other matters reasonably expected to affect her

future earning capacity, I find that the claimant sustained wage-

loss disability, in the amount of 45%, over and above her 14%

anatomical impairment rating.  

      While I realize that there was extensive testimony

regarding the claimant’s blood pressure problems and depressive

symptoms; however, these symptoms have not been considered in

this matter since no medical expert opinion or probative evidence

has been presented to support a finding that these conditions are

causally connected to the claimant’s injury of July 26, 2008.

C.  Attorney’s Fee 
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     The parties stipulated that respondents no. 1 have 

controverted this claim for additional benefits in its entirety. 

Therefore, the claimant’s attorney is entitled to a controverted

attorney’s fee on all indemnity benefits awarded herein to the

claimant, pursuant to  Ark. Code Ann. § 11-9-715.

          FINDINGS OF FACT AND CONCLUSIONS OF LAW  

     On the basis of the record as a whole, I make the following

findings of fact and conclusions of law in accordance with Ark.

Code Ann. §11-9-704.

1.  The Arkansas Workers’ Compensation Commission has        
    jurisdiction of the within claim.

2.  The employee-employer-insurance carrier relationship     
    existed on July 26, 2008, at which time the claimant     
    sustained a compensable injury.

3.  The claimant has been paid some temporary total
         disability compensation and medical benefits paid on her 
         behalf, and is currently receiving permanent partial     
         disability benefits based upon a rating assigned by her  
         treating physician.   

4.  The claimant’s compensation rates are $180 and $154.  

5.  That the claimant sustained a 14% permanent anatomical
         impairment as a result of her compensable back injury. 

6.  In the event the claimant is awarded an impairment
         rating above 14%, respondents no. 1 have controverted    
         any rating percentage above this amount.

7.  The claimant failed to prove her entitlement to any
         additional permanent anatomical impairment over the 14%
         rating previously accepted by respondents no. 1   

8.  The claimant failed to prove by a preponderance of the
         credible evidence that she was rendered permanently and 
         totally disabled by her compensable back injury.

9.  The claimant proved that she sustained wage-loss 
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         disability in the amount of 45% over and above her
         14% permanent anatomical impairment.  

    10.  Respondents no. 1 have controverted this claim for 
         additional benefits in its entirety.

    11.  The claimant’s attorney is entitled to a controverted 
         attorney’s fee on the indemnity benefits awarded herein. 

    12.  All issues not litigated herein are reserved under the   
         Arkansas Workers’ Compensation Act.         

                              AWARD                             

     Respondents no.1 are directed to pay benefits in accordance

with the findings of fact set forth herein this Opinion.  

     All accrued sums shall be paid in lump sum without discount,

and this Award shall earn interest at the legal rate until paid,

pursuant to Ark. Code Ann. §11-9-809.

     Pursuant to Ark. Code Ann. §11-9-715, the claimant’s 

attorney is entitled to a 25% attorney’s fee on the indemnity

benefits awarded herein.  This fee is to be paid one-half by the

carrier and one-half by the claimant. 

      All issues not addressed herein are expressly reserved 

under the Act.

     IT IS SO ORDERED.

__________________________
CHANDRA HICKS
Administrative Law Judge
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