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Hearing conducted before ADMINISTRATIVE LAW JUDGE S. DALE DOUTHIT on
October 20, 2011, in Hope, Hempstead County, Arkansas.

The claimant was represented by HONORABLE MICHAEL STEVENS, Attorney at Law,
Texarkana, Arkansas.

The respondents were represented by HONORABLE E. DIANE GRAHAM, Attorney at
Law, Fort Smith, Arkansas.

STATEMENT OF THE CASE

On October 20, 2011, the above captioned claim came  on for a hearing in

Hope, Arkansas.  A prehearing conference was conducted in this matter on August 11,

2011, and a Prehearing Order was entered on that same date.  A copy of the

Prehearing Order was marked as Commission Exhibit 1, and made a part of the record

herein without objection, subject to any modifications made at the full hearing.

The parties stipulated to the following at the October 20, 2011, full  hearing:

1) The Arkansas Workers’ Compensation Commission has
jurisdiction of this claim.

2) The employer-employee-carrier relationship existed at all relevant
times, including September 5, 2010.

3) The claimant’s compensation rates are $304.00 per week for
temporary total disability and $228.00 per week for permanent
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partial disability.

At the full hearing, the parties agreed to litigate the following issues:

1) Whether the claimant sustained a compensable right rib injury by
specific incident on September 5, 2010.

2) If compensability is overcome, whether claimant is entitled to all
associated medical treatment, temporary total disability benefits
from September 5, 2010, through June 20, 2011, and attorney’s
fees.

3) Notice defense.

4) Offset pursuant to Ark. Code Ann. § 11-9-411.

At the full hearing, claimant contended that he sustained a compensable broken

right rib during the course and scope of his employment on September 5, 2010.

Claimant contended that as a result of his compensable right rib injury on September 5,

2010, he is entitled to disability benefits and medical bills, and all other associated

benefits.  Claimant contends proper notice was given.  

Respondents contended at the full hearing that the claimant gave no notice of

the alleged work related injury until respondents received the AR-C filed October 11,

2010, by the claimant’s former attorney.  Respondents deny claimant sustained a

compensable injury to his rib.  

FINDINGS OF FACT AND CONCLUSIONS OF LAW

After reviewing the record as a whole, to include medical reports,

documents, and other matters properly before the Commission, and having had

an opportunity to hear the testimony of the witnesses and to observe their



PORFIRIO FLORES-RENDON - 
G008890

-3-

demeanor, the following findings of fact and conclusions of law are hereby made

in accordance with Ark. Code Ann. § 11-9-704:

1) The Arkansas Workers’ Compensation Commission has

jurisdiction over this claim.

2) The stipulations agreed to by the parties and recited herein

are reasonable and are hereby accepted as fact.

3) That claimant has failed to prove, by a preponderance of the

credible evidence, that he sustained a compensable right rib

injury by specific incident on September 5, 2010.

4) Since the claimant has failed to meet his burden of proof with

regard to compensability, the other issues outlined herein are

rendered moot.

DISCUSSION

As will be set out further below, this claim is replete with inconsistencies

and contradictions.  During the claimant’s testimony at the October 20, 2011,

hearing, he testified he broke his right rib while he was in the process of putting

together his “machine.”  (T. p. 11, line 2)  The claimant testified that while putting

together his machine, he picked up a rack to place it on top of the machine when

he stepped on a water hose and slipped and went backwards.  The claimant

testified at the full hearing that when he slipped and went backwards he ended

up leaning over the machine causing his elbow to push into his right rib, thereby

causing his right rib to break.  (T. p. 11, lines 2-12)  The claimant further testified

at the full hearing on October 20, 2011, that he felt a severe pain at the moment
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his right elbow broke his right rib.  (T. p. 11, lines 13-15)

The claimant testified that following his right rib injury he finished putting

together his machine and then reported his injury to a supervisor.  The claimant

testified that after reporting his injury to the supervisor, the supervisor “didn’t want

to listen” and according to the claimant instructed him to pick up trash in the

parking lot.  (T. p. 11, lines 17-25)  The claimant testified that after picking up the

trash in the parking lot a supervisor told him he could then leave but that she was

very angry.  The claimant testified that after picking up the trash in the parking lot

he left and approximately two days later, on a Tuesday, went to see a Dr.

Marrow.  The claimant testified Dr. Marrow took him off work for one month and

he then took the off work notice back to Tyson’s and presented it to Ms. Orfelinda

Riuz.  (T. p. 13, lines 11-23)  The claimant testified he went back to see Dr.

Marrow after one month had elapsed and Dr. Marrow at that time gave him

another excuse to be off work for two months.  The claimant testified Dr. Marrow

eventually released him back to work; however, the claimant said Dr. Marrow did

that because “I was pressuring him to give me one.”  (T. p. 16, lines 18-21)  

The medical report found at Claimant’s Exhibit 1, page 12, dated

September 7, 2010, shows the claimant did have a fracture of his ninth right rib.

(Cl. Ex. 1, p. 12)  The claimant was then examined approximately two months

later on November 8, 2010, and the right rib fracture was found to be “healed.”
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(Cl. Ex. 1, p. 13)  The claimant contends he sustained a compensable right rib

injury as a result of his employment on September 5, 2010, and as such is

entitled to all associated medical treatment, temporary total disability benefits,

and attorney’s fees.  Respondents contend claimant did not sustain a

compensable right rib injury while employed by the respondents on September 5,

2010.

ADJUDICATION

A claimant’s testimony is never considered uncontroverted.  The testimony

of interested parties are always considered to be controverted.  Lambert v.

Gerber Products Co., 14 Ark. App. 88, 684 S.W .2d 842 (1985); Nix v. W ilson

World Hotel, 46 Ark. App. 303, 879 S.W.2d 457 (1994); Continental Express v.

Harris, 61 Ark. App. 198, 965 S.W .2d 84 (1998).

For the claimant to establish a compensable injury as the result of a

specific incident which is identifiable by time and place of occurrence, the

following requirements of Ark. Code Ann. § 11-9-102(4)(A)(i), must be

established:

1) Proof by a preponderance of the evidence of an injury arising

out of and in the course of employment.

2) Proof by a preponderance of the evidence that the injury

caused internal or external physical harm to the body which

required medical services or resulted in disability or death.

3) Medical evidence supported by objective findings, as defined
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in Ark. Code Ann. § 11-9-102 (16), establishing the injury.

4) Proof by a preponderance of the evidence that the injury was

caused by a specific incident and is identifiable by time and

place of occurrence.

If the claimant fails to establish by a preponderance of the evidence any of the

requirements for establishing the compensability of the injury alleged, he fails to

establish the compensability of the claim, and compensation must be denied.

Mikel v. Engineered Specialty Plastics, 56 Ark. App. 126, 938 S.W.2d 876

(1997).

Due to the claimant’s inconsistencies and contradictions regarding the

circumstances which lead to his alleged compensable right rib injury, I found the

claimant to not be a credible witness.  The claimant’s lack of credibility and

inconsistencies lead me to find the claimant has failed to prove by a

preponderance of the evidence that his right rib injury arose out of and in the

course of his employment on September 5, 2010.  Further, due to the claimant’s

contradictions and inconsistencies regarding the events on September 5, 2010,

I find that the claimant has failed to prove by a preponderance of the evidence

that his right rib injury was caused by a specific incident while working for the

respondent employer on September 5, 2010, and therefore unidentifiable by time

and place of  occurrence.  It must also be pointed out the claimant had

inconsistent and contradicting testimony on multiple other topics other than the
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events on September 5, 2010.  Some of the claimant’s more notable

inconsistencies are outlined below.

First, while testifying at the October 20, 2011, full hearing the claimant

testified as follows regarding what exactly caused his right rib injury:

A I was going to put together my machine.  I picked up a rack

that you put on top, and when I got it, I took a step and I stepped on

a water hose that was there, and I slipped and I went backwards,

and I ended up kind of like this leaning over the machine but with the

rack still in my hand like this.  I didn’t want to throw it because it was

going to break.  With my elbow, I broke my rib from the weight.  That

was the way it was.

Q You say your elbow was forced into your side?

A Yes, to my side, this side with the weight.

Q Did you notice a severe pain at the time?

A At that moment, yes, I felt the pain.  I felt the pain.

(T. p. 11, lines 2-15)

However, during the claimant’s cross examination at the full hearing on

October 20, 2011, he stated that he had lifted a “belt” to put in the machine and

then fell.  (T. p. 26, lines 1-4)  Again, on October 20, 2010, in a translated

statement taken by Orfelinda Ruiz, the claimant stated that he had “lifted a belt

with my hands to put it in the machine and I stepped on the water hose.  I was

about to fall but I didn’t but when I caught myself my elbow hit my rib and that’s

how I broke my rib.  At the time it didn’t hurt until 20 minutes later it started to
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hurt.”  On cross examination, the claimant admitted that the statement found at

Respondents’ Exhibit 1, page 5, translated by Orfelinda Ruiz was correct and that

in that statement he had said that his ribs did not begin to hurt until 20 minutes

later:

Q Did  you tell Orfelinda that you broke your rib, and at the time,

it did not hurt until twenty minutes later?

A Yes.  Well, it’s because I was hot and I was working.

(T. p. 26, lines 10-14)

When describing how he injured his right rib on the AR-C form filed with the

Arkansas Workers’ Compensation Commission found at Respondents’ Exhibit 1,

page 1, the claimant stated “Had to reach to get 40 lb box of sawdust that was

over his head, & lost balance with a pulled side & felt pain dumping trash 30

minutes later – severe pain next a.m.”  (R. Ex. 1, p. 1)  As is shown above, the

claimant gave three different accounts as to what he was doing when he

allegedly broke his right rib.  First, the claimant testified that he was lifting a

“rack,” next he testified he was lifting a “belt,” and also outlined in his AR-C that

he was lifting a “40 lb box of sawdust.”  Further, on direct examination, the

claimant testified that he noticed severe pain at the moment his elbow was forced

into his right side.  (T. p. 11, lines 11-15)  In another account, the claimant states

that he did not feel pain until “20 minutes later.”  (R. Ex. 1, p. 5)  The claimant

gives yet a third account of not feel ing pain until he was performing his trash
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duties.  (R. Ex. 1, p. 1)  The claimant’s inconsistent statements and testimony

regarding what happened on September 5, 2010, leads this examiner to find that

the claimant has not met his burden of proof by a preponderance of the evidence

regarding a compensable right rib injury while working for the respondents on

September 5, 2010.

In addition to the uncredible testimony with regard to the alleged event on

September 5, 2010, the claimant also gave conflicting testimony about his

earnings following the September 5, 2010, alleged incident.  First, the claimant

testified under oath that he had not been mowing yards for cash.  

Q Okay.  Now, you told your attorney that you have not done any

work since this accident, correct?

A Yes.

Q But that’s not true.  You’ve been mowing yards for cash, is

that right?

A No.

(T. p. 27, lines 12-17)

After first testifying that  he did not mow yards for cash the claimant then

admitted that was not true and that he actually had mowed yards for cash.  First

the claimant said he only did it three times (T. p. 27, lines 23-24) but then the

claimant admitted that in his deposition he admitted to mowing yards for cash

approximately ten times.
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Q In your deposition at the bottom of page 33, I asked you how

many yards have you cut since you started doing this a couple of

months ago and your answer was very little, maybe about ten times.

A Yes.

(T. p. 31, lines 15-19)

The claimant’s testimony also does not match that of Ms. Orfelinda Ruiz

who testified that when the claimant first advised her of a work related injury she

requested that they immediately go to the nurse but that the claimant declined.

It must be noted I found Ms. Ruiz to be a credible witness.  The claimant, in his

testimony at the October 20, 2011, hearing, denied that Ms. Ruiz offered to take

him to the nurse on the day that he reported the alleged work related injury to his

employer on September 5, 2010.

As reflected above, the claim is replete with inconsistencies and

contradictions.  The AR-C found at Respondents’ Exhibit 1, page 1, states that

the claimant was getting a box of sawdust over his head that weighed

approximately 40 pounds when he lost his balance and didn’t have pain until

approximately 30 minutes later.  The claimant at the full hearing on October 20,

2011, admitted that is what he told his former attorney when fill ing out the AR-C

form.

Q This claim indicates that you had to reach to get . . . .  Well,

it says had to reach to get forty pound box of sawdust that was over

his head and lost balance with a pulled side.  Felt pain dumping

trash twenty minutes later.  Severe pain next morning.
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A Yes.

Q That’s what you told Mr. Giles, is that correct?

A Yes.

(T. p. 18, lines 14-22)

However, on direct examination at the same hearing on October 20, 2011,

the claimant testified that he picked up a rack and stepped on a water hose and

slipped causing his elbow to break his right rib and that he noticed severe pain

at that moment.  (T. p. 11, lines 1-15)  The record is clear that in a span of just

a few minutes at the hearing on October 20, 2011, the claimant gave multiple

accounts of what allegedly happened which caused his right rib fracture.  The

claimant’s lack of credibility and inconsistency leave this examiner to find that the

claimant has failed to prove by a preponderance of the evidence that he

sustained a compensable right rib injury while working for the respondents on

September 5, 2010.  

ORDER

After reviewing the evidence in this case impartially, without giving the

benefit of the doubt to either party, I find that the claimant has failed to prove that

he sustained a compensable right rib injury by specific incident on September 5,

2010, within the meaning of the Arkansas Workers’ Compensation Commission

laws.  Accordingly, this claim is hereby respectfully denied and dismissed.
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IT IS SO ORDERED.

S. DALE DOUTHIT

Administrative Law Judge       


