
BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION

CLAIM NO. G008343

RALPHEAL FARMER, EMPLOYEE CLAIMANT

PULASKI COUNTY SPECIAL SCHOOL
DISTRICT, EMPLOYER     RESPONDENT

ARKANSAS SCHOOL BOARDS ASSOCIATION WCT
INSURANCE CARRIER/TPA     RESPONDENT

OPINION FILED MARCH 14, 2012

Before ADMINISTRATIVE LAW JUDGE MARK CHURCHWELL, in Little
Rock, Pulaski County, Arkansas.

The claimant was represented by HONORABLE MARK A. PEOPLES,
Attorney at Law, Little Rock, Arkansas.

Respondents were represented by HONORABLE CAROL LOCKARD
WORLEY and HONORABLE JARROD S. PARRISH, Attorneys at Law,
Little Rock, Arkansas.

STATEMENT OF THE CASE

This case comes on for a decision on a documentary

record consisting of two volumes: (1) the testimony and

exhibits contained in a hearing transcript dated August 16,

2011, and (2) a November 21, 2011, Prehearing Order; an

Opinion and Order filed by this administrative law judge on

September 13, 2011; and letter briefs of the parties filed

January 6, 2012, which are all bound together in the second

volume.

STIPULATIONS

The parties have agreed to the following stipulations:

1. The Commission has jurisdiction of this claim.

2. The employer/employee relationship existed on
September 14, 2010, when claimant sustained an
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injury to his lower back.  

3. At the time of his injury, the claimant’s average
weekly wage of $564.00 entitled him to TTD/PPD
benefits in the amounts of $376/$282,
respectively.

4. The previous Opinion filed September 13, 2011, is
res judicata and the law of the case.

ISSUES

By agreement of the parties, the issues to be decided

are limited to the following:

Claimant:

1. Permanent partial disability for impairment.

Respondent:

1. Claimant’s entitlement to permanent partial
disability benefits.

DISCUSSION

     Mr. Farmer is employed by the Pulaski County Special

School District in a warehouse where he fills food orders. 

On September 14, 2010, Mr. Farmer sustained an admittedly

compensable low back injury while reaching over to pick up a

box of frozen chicken nuggets. (T. 7) 

Mr. Farmer initially came under the care of Dr. Susan

Ebel, but shortly thereafter came under the care of Dr.

Kevin Collins.  During his initial evaluation in October of

2010, Dr. Collins took a history of low back pain and lower

extremity pain for over two years. (C. Exh. 1 p. 3) Dr.
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1Although not specifically identified by date in his
report of October 27, 2010, I surmise that in October of
2010 Dr. Collins had available and reviewed a lumbar MRI
performed approximately two years earlier on August 13,
2008, since the only other MRI in the record was not
performed until March of 2011, some five months after Dr.
Collins’ initial visit in October of 2010.

Collins reviewed either a prior MRI1 or a prior MRI report,

from which Dr. Collins summarized that Mr. Farmer had

slightly high L5 nerve signal that would be consistent with

irritation/neuritis. (C. Exh. 1 p. 3) Dr. Collins prescribed

a course of medication, physical therapy, and injections. 

When this treatment did not relieve Mr. Farmer’s complaints,

Dr. Collins proposed a surgical evaluation to be performed

by Dr. Bernard Crowell and apparently ordered a new lumbar

MRI. (C. Exh. 1 p. 9-10)

The respondents set up an appointment with Dr. Brad

Thomas, a neurosurgeon.  Dr. Thomas examined Mr. Farmer,

reviewed Mr. Farmer’s two MRIs, and ordered a functional

capacity evaluation.  On April 11, 2011, Dr. Thomas

indicated that Mr. Farmer was at maximum medical improvement

with zero percent impairment but permanent work restrictions

of medium work based on the results of the functional

capacity evaluation. (R. Exh. 1 p. 38) In a previous report,

Dr. Thomas opined that Mr. Farmer’s most recent MRI showed

mild bulges at L5-S1, that there appeared to be no changes

as compared to an earlier 2008 MRI, and that Dr. Thomas did
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not see any surgical options. (R. Exh. 1 p. 20)

In a letter dated May 21, 2011, Dr. Collins opined that

he still recommended that Dr. Crowell treat Mr. Farmer for

an L5-S1 herniated disc with protrusion to the left, that

Dr. Collins did not believe that Mr. Farmer had yet reached

maximum medical improvement, and that Mr. Farmer has a DRE

category 3 impairment (herniated disc with radiculopathy),

entitling Mr. Farmer to a 10% impairment to the whole person

under the AMA Guides to the Evaluation of Permanent

Impairment (4th Ed.). (C. Exh. 1 p. 11)

This claim has previously been the subject of a hearing

on August 16, 2011, and a written Opinion and Order filed on

September 13, 2011, on the issue of whether Dr. Collins’

proposed referral to Dr. Crowell was reasonably necessary

medical treatment for Mr. Farmer’s injury sustained on

September 14, 2010. (T. 4) In the Opinion and Order filed on

September 13, 2011, this examiner found, on the following

basis, that Dr. Collins’ referral to Dr. Crowell to evaluate

and treat an L5-S1 disc herniation is not reasonably

necessary to treat Mr. Farmer’s injury sustained on

September 14, 2010:

In comparing Dr. Collins’ diagnosis of an “L5-S1
herniated disc with protrusion to the left” to the
reports of the two radiologists and the neurosurgeon
who have also read the claimant’s pre-injury 2008 and
post-injury 2011 MRIs, I note that Dr. Jonathan Perry,
a radiologist, read the claimant’s 2008 lumbar MRI and
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indicated as follows with regard to L5-S1:

L5-S1- There is a central disc protrusion with a
small osteophyte ridge which indents the thecal
sac without definite evidence of neural
impingement.  The left lateral aspect of
circumferential disc bulge at this level
approximates the extraforaminal left L5 nerve. 
Definite impingement cannot be confirmed, but the
L5 nerve appears to be slightly high in T2 signal
which would be consistent with irritation/
neuritis.  There is facet hypertrophy and
resultant moderate left neural foraminal
narrowing.

IMPRESSION-
Definite neural impingement is not confirmed. 
However, the left lateral aspect of the L5-S1 disc
bulge approximates the extraforaminal left L5
nerve.  This nerve has mild increased T2 signal
suggesting neuritis. (R. Exh. 1 p. 6)

I note also that Dr. William Deaton, another
radiologist, read the claimant’s 2011 lumbar MRI and
reported as follows regarding L5-S1:

At the L5-S1 level, there is degenerative disc
with mild disc bulge.  No significant disc
protrusion or herniation is seen.  Foramina are
patent.
Impression-
1.  Degenerative disc at L5-S1 with disc bulge,
but no focal disc herniation or nerve root
compression is seen. (C. Exh. 1 p. 10)

I note that Dr. Thomas, the neurosurgeon, read the
claimant’s MRIs as follows regarding L5-S1:

Imaging Studies:
MRI: The patient has an MRI of the lumbar spine. 
This shows some mild disc bulges in L5-S1. I
reviewed this compared to an MRI in 2008 and there
appeared to be no changes. (R. Exh. 1 p. 20)

Notably absent from the reports quoted above from
the neurosurgeon and the two radiologists who have
reported on the claimant’s 2008 and 2011 lumbar MRIs is
any reference to the “L5-S1 herniated disc with
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protrusion to the left” referenced in Dr. Collins’
referral explanation.  

Based on the reports of the neurosurgeon and the
two radiologists who reviewed the MRIs, I find that the
greater weight of the evidence does not establish that
the claimant has a herniated disc at L5-S1;
consequently, I find that a proposed referral to Dr.
Crowell for consideration of a disc herniation that
does not exist is not reasonably necessary to treat the
claimant’s compensable back injury.

No appeal was taken by either party to the Opinion and

Order filed on September 13, 2011, and those findings are

now res judicata and the law of the case. (PHO filed 11-2-11

p. 2) The issue presently before the Commission is the

extent of the claimant’s compensable permanent anatomical

impairment, if any, for the injury that he sustained on

September 14, 2010. (PHO filed 11-2-11 p. 2)

The Arkansas Courts have identified the requirements

necessary to establish an entitlement to benefits for a

permanent anatomical impairment.

First, benefits for permanent impairment must be based

on an impairment rating using the AMA Guides to the

Evaluation of Permanent Impairment (4th ed. 1993).  The

Commission may review the Guides even if the Guides are not

in the record, and the Commission may determine its own

impairment rating under the Guides, rather than simply

assessing the validity of impairment ratings assigned by

doctors.  Avaya v. Bryant, 82 Ark. App. 273, 105 S.W.3d 811
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(2003).

Second, benefits for permanent anatomical impairment

shall be awarded only if the claimant’s compensable injury

is the major cause of the impairment at issue.  Ark. Code

Ann. § 11-9-102(4)(F)(ii)(a).  The provisions of Ark. Code

Ann § 11-9-102(4)(F)(ii)(b) do not apply in determining a

claim for permanent anatomical impairment.  Michael v. Keep

& Teach, Inc., 87 Ark. App. 48, 185 S.W.3d 158 (2004). 

Major cause means more than 50% of the cause.  Ark. Code

Ann. § 11-9-102(14).

Third, a determination of the existence and extent of

physical impairment must be supported by objective and

measurable physical findings.  Ark. Code Ann. § 11-9-

704(c)(1)(B).  “Objective findings” are defined as “those

findings which cannot come under the voluntary control of

the patient.”  Ark. Code Ann. § 11-9-102(16)(A)(i).  When

determining the permanent physical impairment, neither a

doctor nor the Commission may consider complaints of pain. 

For purposes of assigning impairment ratings to the spine,

straight-leg-raising tests and range-of-motion tests do not

qualify as objective findings.  Ark. Code Ann. § 11-9-

102(16)(A)(ii).  If the allegation of permanent physical

impairment is supported by objective and measurable

findings, then the Commission must also consider the
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credibility of relevant subjective evidence as well in

assessing permanent impairment.  Singleton v. Pine Bluff, 97

Ark. App. 59, 244 S.W.3d 709 (2006).

A.  Use Of Guides.

The Guides contain two alternative sections for rating

lumbar spine impairments. The Range of Motion Model in

section 3.3j Table 75 assigns impairment for specific spine

disorders, and possible add-ons for range-of-motion

abnormalities, and nerve root impairment.  The specific

spine disorders in Table 75 include vertebral fractures,

intervertebral disc or other soft tissue lesions,

spondylosis and spondylolisthesis, as well as decompression

surgeries and fusion surgeries. (Guides p. 3/112 - 3/131)

Alternatively, the Diagnosis-Related Estimates (DREs)

in Section 3.3g-i in Table 70 assign spinal impairment for

such conditions as fractures, radiculopathy, loss of motion

segment integrity, cauda equina syndrome, paraplegia,

spondylolysis, spondylolisthesis, and spinal operations.

In the present case, Dr. Collins assigned Mr. Farmer a

10% impairment under DRE category 3 for a patient with a

herniated disc with radiculopathy. (C. Exh. 1 p. 11)

However, I do not find this rating persuasive on the

evidence before me for the following reasons.     

First, to the extent that Dr. Collins has diagnosed Mr.
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Farmer with a herniated disc, this examiner has previously

found that a preponderance of the credible evidence

establishes that Mr. Farmer does not have a herniated disc.

Second, with regard to the radiculopathy diagnosis, I

note that radiculopathy is verified for impairment purposes

through testing of reflexes, though measurements of

unilateral atrophy, and/or through electrodiagnostic

testing. (Guides p 3/106) This examiner sees no indication

in the record that Mr. Farmer underwent electrodiagnostic

testing, atrophy measurements or reflex testing indicting

abnormal results.  In addition, Dr. Collins indicated on

October 27, 2010, that Mr. Farmer “does not have any

significant radiculopathy per se,” and Dr. Thomas indicated

on March 21, 2011, that Mr. Farmer’s “reflexes are 2+

throughout bilateral upper and lower extremities.” (C. Exh.

1 p. 3; R. Exh. 1 p. 19)  

Third, to the extent that Dr. Collins may be relying on

his notation from MRI of “the L5 nerve root appears to be

slightly high in the T2 segment which would be consistent

with irritation/neuritis” to support a diagnosis of

“radiculopathy,” I note that Dr. Collins appears to have

been at that time reviewing an MRI that predated by two

years Mr. Farmer’s 2010 injury at issue in this claim.

Fourth, I see no indication from the existing record
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that Dr. Collins ever saw Mr. Farmer’s 2011 MRI, and I note

that neither the radiologist who reported the 2011 MRI or

Dr. Thomas who reviewed that MRI gave any indication that a

possible nerve abnormality was indicated in the 2011 MRI. 

Therefore, even assuming that MRI indications of lumbar

nerve compression are sufficient medical findings under

sections 3.3g-i to support the existence of a Category III

impairment for radiculopathy, the interpretations of Mr.

Farmer’s 2010 MRI in the hearing record fail to support a

finding of nerve compression or radiculopathy in the present

case. 

With regard to alternative diagnoses possibly

supporting impairment ratings under either sections 3.3g-i

or section 3.3j, I note that Mr. Farmer has not been

diagnosed with, or rated for either fractures,

spondylolysis, spondylolisthesis, cauda equina syndrome, or

paraplegia.  In addition, Mr. Farmer has not undergone

surgery to his lumbar spine.  

However, I note that Dr. Collins on various occasions

has referenced “guarding” in his reports, and I note that

“significant intermittent or continuous muscle guarding” can

form the basis of a DRE category II minor lumbar spine

impairment in section 3.3g.  Since Dr. Collins continued to

note guarding on March 2, 2011, approximately one month
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before Dr. Thomas pronounced Mr. Farmer at maximum medical

improvement with permanent work restrictions on April 11,

2011, I find that Dr. Collins’ notations of guarding

represent a permanent condition that can support a five per

cent impairment under the DRE category II (minor impairment)

under section 3.3g.

B.  Objective Findings

     The Arkansas Courts have concluded that a notation of

guarding can represent either a volitional finding

(subjective) or an involuntary muscle action (objective),

and the Commission must determine whether guarding noted in

a medical report is voluntary or instead involuntary.  The

Steakhouse v. Weigel, 101 Ark. App. 81, 270 S.W.3d 365

(2007).

In the present case, on physical examination on

September 27, 2010, Dr. Collins indicated that Mr. Farmer

“has a lot of spasm of the lumbosacral spine over his

gluts.” (C. Exh. 1 p. 4) In the assessment section of that

same report, Dr. Collins explained in part:

We will recommend an anti-spasticity medication to
help with back spasms from guarding so much. 

In considering the significance of these statements

together, I note that muscle spasms observed by a physician

or a physical therapist are objective medical findings. 

Continental Express, Inc. v. Freeman, 339 Ark. 142, 4 S.W.3d



RALPHEAL FARMER - G008343 12

124 (1999).  In light of Dr. Collins’ notation of the spasms

and of the presence of spasm due to guarding in the same

report, I conclude that the guarding identified by Dr.

Collins refers to involuntary muscle action associated with

muscle spasm rather than volitional action.

C.  Major Cause

On at least three occasions the Arkansas Court of

Appeals has found that an injured worker who aggravated a

preexisting condition established the major cause

requirement under circumstances where the worker was

asymptomatic and therefore not seeking treatment before the

aggravating injury, but required medical treatment after the

aggravating injury.  See Wright v. St. Vincent Doctors

Hospital, 2012 Ark. App. 153, ___ S.W.3d ___; Leach v.

Cooper Tire & Rubber Co., 2011 Ark. App. 571, ___ S.W.3d

___; Pollard v. Meridian Aggregates, 88 Ark. App. 1, 193

S.W.3d 738 (2004). 

In at least three other cases, the Arkansas Court of

Appeals held that an injured worker who aggravated a

preexisting condition established the major cause

requirement for an impairment under circumstances where the

worker underwent compensable surgery after the injury, the

Guides assign an impairment rating for that surgery, and but

for the work-related aggravation, the worker would not have
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undergone surgery.  See Hickman v. Kellogg, 372 Ark. 501,

277 S.W.3d 591 (2008)[Discussing Court of Appeals analysis];

Associated Building & Development v. Newby, 2009 Ark. App.

748, ___ S.W.3d ___; Second Injury Fund v. Stephens, 62 Ark.

App. 255, 970 S.W.2d 331 (1998)

However, I note that the Arkansas Supreme Court in

Hickman, supra, reversed the decision of the Court of

Appeals and affirmed the finding of the Full Commission that

an injured worker undergoing knee replacement surgery failed

to establish major cause under circumstances where (1) Mr.

Hickman’s knee was symptomatic before the injury at work,

(2) the only work related injuries proven by objective

findings (contusion and swelling) had resolved long before

knee replacement surgery, (3) Mr. Hickman did not undergo

knee replacement surgery until approximately two and one-

half years after the incident at work, and (4) a doctor

opined that severe degenerative preexisting knee problems

were the major cause of Mr. Hickman’s surgery and his

impairment.

I find the facts of the present case distinguishable

from the relevant facts in Hickman, Stephens, and Newby to

the extent that the injured workers in Hickman, Stephens,

and Newby underwent surgery after their injury for which the

Guides assign impairment.  In the present case, Mr. Farmer
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did not undergo surgery after his September 14, 2010,

injury.

I also find the facts of the present case

distinguishable from the relevant facts in Wright, Leach,

and Pollard, in that those workers were each asymptomatic

before their work injury.  By comparison, in the present

case, Dr. Collins shortly after the 2010 lifting injury at

issue in this claim recorded a chief complaint of back and

lower extremity pain in 2010 for over two years. (C. Exh. 1

p. 3) Likewise, when assessing Mr. Farmer’s medical

condition, Dr. Collins relied on a 2008 MRI. 

In comparing the facts in the present case to the

relevant facts of Wright, Leach, and Pollard, I note that

Mr. Farmer does not dispute that his symptoms predate the

incident at work in 2010.  However, whereas Dr. Collins

first reported a two-year history of symptoms, Mr. Farmer

testified that he has had prior back injuries dating back to

2000. (T. 14) In addition, Mr. Farmer testified that the

spasms that he experienced after 2010 are pretty much the

same as with previous injuries. (T. 19) Finally, I note that

Mr. Farmer was prescribed Flexeril for muscle spasm in 2010,

and he was likewise being prescribed Flexeril during his

treatment in 2008. (C. Exh. 1 p. 2; R. Exh. 1 p. 11)

In considering whether Mr. Farmer has established the
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major cause requirement, for the following reasons I accord

essentially no weight to Dr. Collins’ May 21, 2011, opinion

stated as follows:

Is Mr. Farmer’s work the major cause of his present
need for medical treatment and present disability? 
Yes, in my medical opinion, that would be greater than
50%.
  
First, I note that the relevant question is whether the

2010 compensable injury is the major cause of an impairment,

and not whether work was the major cause for the need for

medical treatment or disability.  Accord Medlin v. Wal-Mart

Stores, Inc., 64 Ark. App. 17, 977 S.W.2d 239 (1998)

[Remanding for appropriate findings where a similar major

cause statute speaks in terms of “compensable injury” and

not in terms of “work”, but the Commission opinion discussed

“work”].

Second, as discussed above, the rating for impairment

and radiculopathy assigned by Dr. Collins is not supported

by objective findings establishing either a disc herniation

or radiculopathy, and third, by his own initial report, Mr.

Farmer reported to Dr. Collins in 2010 that he had symptoms

at that time for over two years.  Fourth, it is readily

apparent to this examiner that Dr. Collins was not asked to

render an opinion as to whether a compensable injury

sustained on September 14, 2010, was the major cause of any

degree of permanent impairment, and it is equally apparent
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that Dr. Collins’ opinion does not address that question. 

This appear obvious based on the indications that Dr.

Collins relied on an MRI that pre-dated the 2010 work injury

by two years.    

In summary, I find that Mr. Farmer has failed to

establish by a preponderance of the credible evidence that a

compensable injury sustained on September 14, 2010, is the

major cause of any degree of permanent impairment for the

guarding and spasm reported for his lower back after

September 14, 2010.  I reach this conclusion based on (1)

the history recorded by Dr. Collins on October 27, 2010,

indicating that Mr. Farmer’s chief complaint was low back

pain and lower extremity pain for over two years; (2) the

similar medication for muscle spasms that Mr. Farmer

received in 2008 and in 2010; (3) the similarities of the

lumbar MRIs performed in 2008 and in 2010; and (4) Mr.

Farmer’s testimony that the spasms that he experienced in

2010 were about the same as with prior injuries.

Since the only rateable condition under the Guides that

is supported by objective findings is guarding due to spasm,

and since Mr. Farmer has failed to establish by a

preponderance of the evidence that an injury sustained on

September 14, 2010, is the major cause of any permanent

impairment that he experiences due to guarding, I find that
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Mr. Farmer has failed to establish that he has sustained a

compensable anatomical impairment attributable to his

compensable back injury sustained on September 14, 2010. 

FINDINGS OF FACT AND CONCLUSION OF LAW

1. The Commission has jurisdiction of this claim.

2. The employer/employee relationship existed on
September 14, 2010, when claimant sustained an
injury to his lower back.  

3. At the time of his injury, the claimant’s average
weekly wage of $564.00 entitled him to TTD/PPD
benefits in the amounts of $376/$282,
respectively.

4. The previous Opinion filed on September 13, 2011,
is res judicata and the law of the case.

5. The claimant has failed to establish by a
preponderance of the credible evidence that he has
sustained any compensable permanent impairment
attributable to his low back injury sustained on
September 14, 2010.

ORDER

For the reasons discussed herein, this claim must be,

and hereby is, respectfully denied.

 IT IS SO ORDERED.

________________________
MARK CHURCHWELL
Administrative Law Judge


