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STATEMENT OF THE CASE

On November 28, 2011, the above styled claim came before the

Commission in Springdale, Arkansas. A pre hearing conference was

conducted on September 19, 2011, and a pre hearing order was filed

on September 20, 2011.  A copy of the pre hearing order has been

marked as Commission’s Exhibit No. 1, with modification and without

objection has been made part of the record.  Prior to hearing on

November 28, 2011, the parties agreed to the following

stipulations.

1. The Arkansas Workers’ Compensation Commission has

jurisdiction of this claim.

2. The relationship of employee-employer-carrier existed

among the parties on July 9, 2010.
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3. On July 9, 2010, the claimant sustained a compensable

injury.

By agreement of the parties, and prior to the hearing on

November 28, 2011, the following issue will be litigated.

1. The claimant’s entitlement to additional medical

treatment.

The claimant contends that she injured her arm when she fell

off a ladder while working.

The respondents contend that based upon the opinions of Dr.

John Heim and Dr. Bryan Benafield, the surgery recommended by Dr.

James Kelly is not reasonable and necessary to treat claimant’s

compensable elbow injury.

The stipulations agreed to by the parties at the pre hearing

conference on September 19, 2011 and contained in the pre-hearing

order filed on September 20, 2011, are hereby accepted as fact.

From a review of the record as a whole to including medical

reports, documents, and other matters properly before the

Commission and having had the opportunity to hear testimony and

observe the witness and her demeanor, the following decision is

rendered.
 FACTUAL BACKGROUND

   The claimant is a thirty-two year old female, who worked

for the respondent since May of 2006.  The claimant worked as a

machinery washer (Record 11/28/2011 at p. 7).  She was injured on

July 9, 2010, when she fell from the top of a machine that she was

washing. She injured her right elbow as a result of the fall

(Record 11/28/2011 at p. 8).  Subsequent to her fall and injury she
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was sent to Dr. Heim, the company doctor, who diagnosed a

comminuted fracture of the right radial head and performed surgery

on July l3, 2010 (Record (11/28/2011 at p. 9, Claimant’s Exhibit

No. 1 at p. 5-6). The claimant testified that after the surgery her

arm continued to cause her trouble. She added that she did not feel

that her arm got any better as a result of the surgery (Record

11/28/2011 at p. 9).  She stated that she still had pain, that her

fingers fell asleep, that her hand trembled, and that her elbow

cracked when she stretched her arm (Record 11/28/2011 at p. 10-11).

The records show that the claimant visited Dr. Heim post surgery on

August 11, 2010. At that visit, Dr. Heim noted the following:

“...She has deceased range of motion of the right
elbow, much more so than I would expect to see at
four weeks...She lacks about 30 degrees of
achieving full extension and her flexion is about
100 degrees. Her supination is to about 45 degrees,
and she has full pronation. Her main complaints
today are subjective pain right elbow, right wrist,
right hand and right jaw...her radiographs of the
right elbow look great.”

He added that the claimant’s decreased motion was greater than a

patient that had the same operation on the same day. That patient

had attained nearly full motion.  Dr. Heim added that the claimant

wanted more therapy, which he recommended with a one month return

(Claimant’s Exhibit No. 1 at p. 36).

The claimant added that she no longer worked for the

respondent and that the job that she had subsequent, did not

involve excessive use of her right arm (Record 11/28/2011 at p.

14).  Subsequent to seeing Dr. Heim, the claimant saw Dr. Kelly.

On February 16, 2011, Dr. Kelly noted that the claimant had some
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instability of the radial head. He added that she was having

resorption of the radius around the stem of the radial head. He

assessed the prosthesis as unstable. Dr. Kelly recommended an

EMG/NCV to evaluate the claimant’s ulnar nerve.  Additionally, he

added that the “radial head needed to be taken down and refitted

with a new prosthesis...” (Claimant’s Exhibit No. 1 at p. 40-41).

The claimant was seen again by Dr. Heim for review of Dr. Kelly’s

recommendation and then by Dr. Benafield. On April 12, 2011, Dr.

Heim reviewed Dr. Kelly’s recommendation and noted that the

claimant had regained 140 degrees of flexion and only had 15

degrees of extension, more than 85 degrees of pronation and

supination.  He added that these evaluations were a very good

result status post procedure.  He noted that the claimant had a low

pain threshold and that he had poor success with revising radial

head replacement in the past.  In other words, Dr. Heim disagreed

with Dr. Kelly on the need for a second surgery (Respondent’s

Exhibit No. 1 at p. 1).  Both the recommendations of Dr. Kelly and

Dr. Heim were reviewed by Dr. Benafield. He also saw the claimant

and noted her complaints as mild pain in the right elbow, with a

limitation in motion and flexion and extension.  Dr. Benafield’s

examination revealed that the claimant had flexion to approximately

110 to 120 degrees.  He added that she did not have full extension

of the arm or elbow and lacks about 10 to 20 degrees. He assessed

that in pronation and supination she lacked about 20 degrees in

each range.  While he added that she had some mild tenderness, he

found no instability to the elbow and no pain with varus/valgus
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stress. In short, Dr. Benafield’s assessment of the claimant was

that she had a reasonably successful outcome given the severe

nature of her original injury and the surgery that she had. He did

not recommend a revision of the radial head or any decompression of

the ulnar nerve.  He added that he would recommend waiting two or

two and a half years from the date of injury before considering

surgery (Claimant’s Exhibit No. 1 at p. 44-47).

DISCUSSION

The claimant in this case, suffered an admittedly compensable

injury on July 9, 2010.

Arkansas Code Annotated §11-9-102(F)(i) states:

“When an employee is determined to have a
compensable injury, the employee is entitled
to medical and temporary disability as
provided by this chapter.”

Once it is settled that the claimant has a compensable injury,

the question of medical services must be determined by looking at

the facts in question and determining if the medical services are

reasonably necessary for the treatment of the claimant’s injury.

A.C.A. §11-9-508(a) requires that: 

“The employer shall promptly provide for an
injured employee such medical, surgical,
hospital, chiropractic, optometric, podiatric,
and nursing services and medicine, crutches,
ambulatory devices, artificial limbs,
eyeglasses, contact lenses, hearing aides, and
other apparatus as may be reasonably necessary
in connection with the injury received by the
employee.”

What constitutes reasonable and necessary treatment under Ark.

Code Ann. §11-9-508(a) is a fact question for the Commission.

Wright Contracting Co. v. Randall, 12 Ark. App. 358, 676 S.W.2d (50
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(1984).  The Arkansas Court of Appeals has addressed the issue of

whether medical care was reasonably necessary for treatment of a

compensable injury in prior decisions.

In Georgia-Pacific Corp. v. Dickens, 58 Ark. App. 266, 950

S.W.2d 463 (1997), the respondents denied payment for medical

treatment in the form of office visits for treatment from 1993 to

1995, Id at 464.  The Court affirmed the Commission’s finding that

the claimant’s follow up medical care was reasonably necessary for

treatment of her compensable injury, Georgia-Pacific , at p. 466.

In the Georgia-Pacific case, the records submitted described the

ongoing nature of the claimant’s symptoms and indicated the

continued use of the TENS unit and the taking of medication. The

Court noted that the Commission considered the multiple surgeries,

the claimant’s persistent symptoms of pain, irritation, and

limitations of motion in her elbow, her continued use of

medication, and a TENS unit for pain control in finding that the

office visits and medical treatment in 1993 through 1995 were

reasonably necessary. Georgia-Pacific, at p. 466.  The claimant, in

that case, also testified at length about the ongoing problems with

her elbow, and stated that she continued to take medication and

used a TENS unit for pain. Id at p. 466.

In the instant case, the claimant has complained about pain

and numbness in her fingers and elbow almost from the moment she

was discharged from the surgery that Dr. Heim performed on July 13,

2010.  Here as in Georgia-Pacific, the claimant has persistent

symptoms of pain, limitation of motion in her elbow and made
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continued use of medication for pain control.  However, we have

conflicting medical evidence regarding the severity of the

claimant’s symptoms as well as her need for additional treatment.

In G E Rail Car Repair Servs. Workers’ Comp v. Hardin, 62 Ark.

App. 120, 969 S.W. 2d 667 (1998), the Arkansas Court of Appeals

held a physician’s note constituted essential evidence that

continued treatment of an employee for a work-related injury was

reasonable and necessary. In this case, conflict arises because we

have differing recommendations. However, we do not have conflicting

notations regarding the claimant’s pain and limitation of motion.

All three doctors note that the claimant had some level of these

symptoms.  Dr. Heim even noted that the claimant was not improving

as fast as other patients treated on the same day. However, Dr.

Heim should not be put in the position of re-evaluating the surgery

he performed, and be asked to conclude it a failure. In light of

that, it is best to look at the two recommendations that were given

by doctors who had nothing to do with performing the surgical

procedure. It now becomes a fact question for the Commission.

Additionally, it is a question of evaluating the credibility of Dr.

Kelly and Dr. Benafield’s reports.  Interesting enough, each doctor

comes to strikingly different conclusions in their evaluation of

the claimant.  Taking into consideration both doctor’s assessments

and evaluations as well as the claimant’s testimony, I am inclined

to rely more on the assessment of Dr. Benafield. He notes that it

is too soon post surgery for another surgical intervention. He also

notes that there has been some improvement in the claimant’s
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flexion and extension, while noting that she has a low threshold

for pain. I do note, that he stated surgery might be appropriate at

some point in the future.

In order for the claimant to be entitled to the additional

medical treatment that she seeks, she must prove that the treatment

is reasonably and necessarily related to the treatment of the

compensable injury.  The fact that the claimant has a low tolerance

for pain and may not have waited long enough to assess the complete

success of the surgery does not render the recommendation by Dr.

Kelly a reasonable and necessary treatment.  Dr. Benafield noted

that he thought the claimant had a fairly good outcome, given the

nature of her injury and the type of implant used.  Based on an

evaluation of both recommendations, I cannot find that the

recommendation for treatment by Dr. Kelly is treatment that is

reasonable and necessary for the treatment of the claimant’s

admittedly compensable injury.

The claimant, in this case, has failed to provide sufficient

evidence to prove that her request for additional medical services

is reasonably and necessarily related to the treatment of her

admittedly compensable injury sustained on July 9, 2010. I

recognize that the claimant may have some pain related to her

surgery.  My concern is, that in evaluating both Dr. Kelly’s and

Dr. Benafield’s recommendations, there is nothing of medical

significance that would convince the Commission that a second

surgery would put the claimant in a position closer to her pre

accident position. In fact, it appears from some of the medical
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evidence that she might find herself in a worse position after a

second surgery.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The claimant has not proven by sufficient

evidence including claimant’s testimony and

documentary evidence that she is entitled to

additional medical services related to her

compensable injury that occurred on July 9,

2010. She has not proven that these additional

medical services are reasonable and necessary

for the treatment of her claimant’s admittedly

compensable injury.

ORDER

Based upon my foregoing findings and conclusions, I have no

alternative but to deny and dismiss the claimant’s request for

additional medical services related to her compensable injury that

occurred on July 9, 2010.

IT IS SO ORDERED.   

                                                          
                                  AMY GRIMES
                             ADMINISTRATIVE LAW JUDGE
                                         


