
BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

CLAIM NO. G001653

JUANITA EDGAR, Employee CLAIMANT

TYSON POULTRY, INC. Employer RESPONDENT
Self Insured                                                     

OPINION FILED AUGUST 21, 2012

Hearing before ADMINISTRATIVE LAW JUDGE AMY GRIMES in Fort Smith,
Sebastian County, Arkansas.

Claimant represented by EDDIE H. WALKER, Attorney, Fort Smith,
Arkansas.

Respondent represented by E. DIANE GRAHAM Attorney, Fort Smith
Arkansas.

STATEMENT OF THE CASE

On May 8, 2012, the above captioned claim came before the

Workers’ Compensation Commission in Fort Smith, Arkansas, for a

hearing. A pre hearing conference was conducted on November 29,

2011, and a pre hearing order was filed that same day.  A copy of

the pre hearing order with modifications and without an objection

has been marked as Commission’s Exhibit No. 1 and made part of the

record.  At the pre hearing conference the parties agreed to the

following stipulations:

1. On July 23, 2009,  the relationship of employee-employer-

carrier existed between the parties.

2. The claimant’s date of injury is July 23, 2009.

3. The appropriate weekly compensation benefits are $338.00

for temporary total disability and $291.00 for permanent

partial disability.

4. The claimant’s healing period ended for her cervical

spine injury on December 6, 2010.
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5. Respondent accepts liability for permanent partial

disability of 10% to the body as a whole.

By agreement of the parties, the issues to be litigated and

resolved  were limited to the following:

1. The extent of permanent disability regarding the

claimant’s neck.

2. Whether the claimant sustained a compensable injury to

both shoulders.

3. Attorney’s fees.

The claimant contends that she sustained a compensable injury

to the shoulders.  Additionally, the claimant contends that she has

sustained wage loss disability in addition to her permanent

impairments.  The claimant contends that her attorney is entitled

to an attorney’s fee on any disability benefits not previously

paid.  The claimant also contends that she is still entitled to

reasonably necessary medical treatment.

The respondent contends that claimant sustained compensable

injury to her shoulders on July 23, 2009. Claimant did sustain a

compensable cervical injury on that date which the respondent

accepted. Claimant’s healing period for that compensable injury

ended on or before December 6, 2010. Respondent accepted and paid

benefits equal to a 10% body as a whole impairment rating. Claimant

worked for Tyson until her February 24, 2010, cervical surgery. She

returned to work at Tyson on June 8, 2010, in a job approved by Dr.

Standefer. Claimant continued to work for Tyson until she stopped

showing up for work. She notified the human relations department
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that she had tried to get a doctor’s excuse but could not do so.

She pointed out and was terminated September 16, 2010. Respondent

denies that claimant is entitled to wage loss disability.

Respondent states claimant would have continued to be employed by

Tyson had she appeared for work or gone through the proper channels

for a medical leave of absence.

The stipulations agreed to by the parties at the pre hearing

conference conducted on January 31, 2012, and contained in the pre

hearing order filed that same day are hereby accepted as fact.

From a review of the record as a whole to include medical reports,

and documents properly before the Commission, and having had the

opportunity to hear the testimony and observe the witness and her

demeanor, the following decision is rendered.

FACTUAL BACKGROUND

The claimant, a 53-year-old female, suffered a compensable

injury to her neck on July 23, 2009, while working for the

respondent.  The respondent has accepted liability for permanent

partial disability of 10% to the body as a whole.  She testified

that she was injured when boxes fell on top of her and she realized

immediately that she was injured.  She stated that her neck was

hurting and she was in a lot of pain(Record 5/26/12 p. 6).  She

added that at that time she did not have pain in any other part of

her body, but did have a headache.  The claimant testified that she

was evaluated by Dr. Standefer.  She testified that at that

evaluation Dr. Standefer noted pain in her shoulders. The doctor’s

note of that visit indicated that she had intermittent sharp pain
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down into both shoulders(Claimant’s Exhibit No. 1 p. 3).

Additionally, the notes from that visit reveal that Dr. Standefer

reviewed an MRI from October 2009.  He noted that the claimant has:

“A posterior disc herniation more prominent to
the right at C5-6 that is contacting and
indenting the anterior aspect of the cord with
canal stenosis.  At C6-7 there is a smaller
posterior disc herniation more prominent to
the right of midline with canal stenosis to a
lesser degree.”

Dr. Standefer recommended medication and a follow up

visit(Claimant’s Exhibit No. 1 p. 4).  The claimant testified that

the pain in her shoulders started a short time after “it happened.”

The claimant stated that it seemed like her shoulder pain started

the same day as the accident.  She added that her left shoulder was

worse than her right.  In January 2010, the claimant again saw Dr.

Standefer.  He noted that she presented for neck, shoulder and

bilateral upper extremity pain(Claimant’s Exhibit No. 1 p. 5).  As

a result of this visit, Dr. Standefer recommended surgery on the

claimant’s neck, noting “the radiographic studies were abnormal to

account for her complaints of neck and bilateral shoulder pain.”

Dr. Standefer performed an anterior cervical discectomy with a

fusion at C5-6 and C6-7 in February 2010(Record 5/25/12 p. 7; see

also Claimant’s Exhibit No. 1 p.7-10). Subsequent to her surgery,

the claimant saw Dr. Standefer, in April 2010 and he noted a

concern about the development of a frozen shoulder(Claimant’s

Exhibit No. 1 p. 11).  Additionally, she followed up with Dr.

Standefer in May of 2010.  She saw Dr. Cox for an orthopedic

evaluation(Claimant’ Exhibit No. 1  p. 13). After surgery, the
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claimant returned to work for the respondent doing billing in the

fresh shipping office.  She stated, however,  that she was no

longer employed by the respondent because she had “run out of

points.”  She stated that she was missing work because she was in

a lot of pain in her neck and shoulders.  The claimant also

submitted medical records that reflect that she saw Dr. Bylak in

May and June of 2010.  The notes from those visits reflect that, in

Dr. Bylack’s opinion, her shoulder problems were not job related.

He notes, “Since she states her shoulders were fine before the

injury and did not start to bother her until the surgery on her

neck, I would have to say that the shoulder problem right now is

not work related”(Claimant’s Exhibit No. 1 p. 15).  He did note,

however, that she had bilateral shoulder pain and in June of 2010

he recommended that she have shoulder surgery(Claimant’s Exhibit

No. 1 p. 14-18).  Also, in June of 2010, the claimant saw Dr.

Standefer.  He noted that while the orthopedist’s reports of May

and June reflected his opinion that the claimant’s shoulder issues

were not work related, he felt they were.  Dr. Standefer noted that

the claimant had complained of well-documented shoulder pain since

her original injury.  He added that in his opinion that it appeared

to him that the shoulder pain was “probably residual of a job-

related injury(Claimant’s Exhibit No. 1 p. 20).  The claimant

stated that she had last seen Dr. Standefer in March of

2012(Claimant’s Exhibit No. 1 p. 1).  The medical evidence

submitted shows that prior to March of 2012, the claimant last saw

Dr. Standefer in June of 2010.  She added that she returned to see
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the doctor because she was in a lot of pain and could not sleep.

She stated that her neck and shoulder pain had become unbearable.

She could not put her hair up, could not sleep, could not lay down,

could not turn on her shoulders, and could not position her neck in

any way.  She added that she could not turn to her left side. The

claimant had not had any new injury between November 2010 and March

of 2012(Record 5/25/12 p. 8-9).  The claimant testified that her

condition was significantly worse than when she saw Dr. Standefer

in June of 2010.  She added that Dr. Standefer recommended physical

therapy in March of 2012, but workers’ compensation did not approve

it (Claimant’s Exhibit No. 1  p. 1).  She added that workers’

compensation had not approved any recommendations made by Dr.

Standefer in 2012 and she had not seen the doctor since March of

2012(Record 5/25/12 p.11).

The claimant stated that, due to her physical condition, she

could not perform the job she was doing for the respondent when she

lost her job.  She added that she could not lift her arms for any

length of time and she was in pain all the time.  The claimant

stated that she had been prescribed medication by Dr. Standefer.

The claimant added that she had advised the personnel manager that

she was having a hard time doing her assigned job and was in a lot

of pain.  She added that she felt tormented and pushed by the

personnel manager and this affected her physically.  She stated

that it affected her neck and shoulders making them stiff and

tense, adding “it tied me up in knots”(Record 5/25/12 p. 12-13). 

The claimant testified that she had completed the eleventh
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grade and had a GED.  She added that she had begun working for the

respondent in 2007.  Her job duties, at that time, were working on

the rehang and segment line.  She went to another line where she

did everything that needed to be done from stacking to grading.

She then went to scaling.  She added that she could not do the line

jobs in her present condition because her neck was too stiff and

hurt too bad.  She stated that she could not stand and do whatever

the task was she had been given to do.  She added that she had to

look up and could not rotate her neck back and forth.  She stated

that her neck was stiff and cracked and there was a streak of

pain(Record 5/25/12 p. 14).  The claimant stated that she had a

farm and had worked at Cowboy Choice Coffee, in 1996 or 1997, prior

to working for the respondent.  Cowboy Choice Coffee packaged

speciality coffee in twenty pound bags.  She added that she could

not do that job in her current condition.  She stated that she had

also worked for a nursing home as a CNA for six or seven years.

She added that the CNA job involved a lot of lifting of adult

patients.  The claimant testified that she could not do the CNA job

in her current condition.  The claimant had also worked in a shoe

factory spraying molds and it was a light duty job.  However, she

added it had been a long time ago and she did not know of that type

of job in the area(Record 5/25/12 p. 16-17).

The claimant stated that she did not have the shoulder surgery

recommended by Dr. Bylak and, at the time of the hearing, she was

still having shoulder problems.  She stated she is still in severe

and constant pain.  She added that medication just takes the edge
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off.  The claimant stated that she had prior low back problems as

far back as 1988 and had seen different doctors over the years.

She stated that if she had experienced shoulder issues she would

have alerted the doctors during that treatment.  The claimant did

have problems with her neck and shoulder in 1988, but had not had

problems since(Record 5/25/12 p. 18-19).  The claimant testified

that between 2005 and her injury in 2009 she did not have anything

wrong with either shoulder, to the extent that is affected her

work. Additionally, she added that there was nothing wrong with her

neck during this period that affected her ability to work.

DISCUSSION

The claimant sustained an admittedly compensable injury to a

portion of her body [the neck] that was not scheduled under the

Workers’ Compensation Act, A.C.A §11-9-521, therefore his

entitlement to permanent disability benefits is controlled by

A.C.A. §11-9-522(b)(1) which provides:

“In considering claims for permanent partial
disability benefits in excess of the
employee’s percentage of permanent physical
impairment, the Workers’ Compensation
Commission may take into account, in addition
to the percentage of permanent physical
impairment, such factors as the employee’s
age, education, work experiences, and other
matters reasonably expected to affect his or
her future earning capacity.”

Under this statute, when a claimant has been assigned an

anatomical impairment rating to the body as a whole, the Commission

has the authority to increase the disability rating and it can find

the claimant totally and permanently disabled based on wage loss

factors. Hensley v. Cooper Tire and Rubber Company, 2011 Ark. App.
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593, citing Lee v. Alcoa Extrusion, Inc., 89 Ark. App. 288, 233,

201 S.W. 3d 449, 454 (2005).  The wage loss factor is the extent to

which a compensable injury has affected the claimant’s ability to

earn a livelihood, Id.  Additionally, the Arkansas Supreme Court

has affirmed that the wage loss factor is the extent to which a

compensable injury has affected the claimant’s ability to earn a

livelihood. Grimes v. North American Foundry, 316 Ark. 395, 872

S.W. 2d 59 (Ark. 1994).  Here, the issue to be addressed is the

claimant’s entitlement to wage loss in excess of the assigned 10%

anatomical impairment rating. In Logan County v. McDonald, 90 Ark.

App. 409, 206 S.W. 3d 258 (2005), the Arkansas Court of Appeals

found that the Workers’ Compensation Commission had substantial

evidence to justify its decision of awarding the employee a 25%

wage loss in excess of an impairment rating under subdivision

(b)(1) of § 11-9-522.  In that case, the claimant was 58 years old,

had limited education, and had worked as a mechanic for many years.

In the instant case, the claimant is a 53-year-old female with an

education limited to the eleventh grade.  She did complete her GED.

She has no other educational training.  Her work history is that of

manual labor, and nursing home work.  She testified that while she

had done some light manufacturing work in a shoe plant, no such

work existed in the area where she lives now.  Additionally, she

did do office work for the respondent but there is no indication

that such work was available for the claimant on a permanent basis.

In fact, she was terminated by the respondent for missing too many

days.  She testified the absences were due to continued pain.   
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Based on her work history, education, and experience, the pool

of jobs for which the claimant would be qualified has been reduced

due to the compensable neck injury she suffered on July 23, 2009.

After considering all of the evidence including age, education, and

work experience, I find that the claimant’s employment

opportunities have been substantially reduced by the physical

limitations caused by her compensable injury. In my opinion, this

loss of wage-earning capacity would entitle the claimant to an

amount of wage loss or functional impairment that would be equal to

a whole body impairment rating of 15%. This amount is over and

above any consideration of anatomical impairment. While the

Commission can find that the wage loss factors are such to render

the claimant permanently and totally disabled, I do not find that

the wage loss factors, in this case, reach the level of permanent

total disability.  

The claimant has proven by a preponderance of the evidence,

through her testimony, as well as the medical evidence submitted

that she has a loss of wage-earning capacity that would entitle her

to an amount of wage loss or functional impairment that would be

equal to a whole body impairment rating of 15%.

The claimant has next asked the Commission to determine if he

suffered a compensable injury to both shoulders.  A.C.A. §11-9-

102(4)(A)(i) defines compensable injury as:

“An accidental injury causing internal or
external physical harm to the body...arising
out of and in the course of employment and
which requires medical services  or results in
disability or death. An injury is accidental
only if it is caused by a specific incident
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and is identifiable by time and place of
occurrence.”

The claimant must prove by a preponderance of the evidence

that he sustained a compensable injury as defined under A.C.A. §11-

9-102(4)(A)(i). See also §11-9-102(4)(E)(i).  A preponderance of

the evidence means the evidence having greater weight or convincing

force. Smith v Magnet Cove Barium Corp., 212 Ark. 491, 206 S.W. 2d

442 (1947). Furthermore, to be compensable under the same burden,

the claimant must prove that the existence of physical injury or

damage is supported by medical evidence. A.C.A. §11-9-102(4)(D)

requires that a compensable injury must be established by medical

evidence.

The statute also requires that the medical evidence submitted

be in the form of objective findings. Objective findings are

defined in A.C.A. §11-9-102(16)(A)(i), as those findings which

cannot come under the voluntary control of the patient.  The

statute requires that medical opinions addressing compensability,

must be stated within a reasonable degree of medical certainty,

A.C. A. §11-9-102(16)(B). The Arkansas Court of Appeals has

addressed this issue in previous opinions. The Court in 1998,

affirmed the Commission’s finding that the claimant did not sustain

a compensable injury when there was no evidence connecting

objective medical findings to an alleged specific incident, Ford v.

Chemipulp Process, Inc., 63 Ark. App. 260, 977 S.W. 2d 5 (1998).

In the instant case, we must address whether the claimant

sustained a compensable injury to both her shoulders on July 23,

2009.  This claimant, in contrast to the claimant in Ford,
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presented documentary evidence in the form of multiple notes from

Dr. Standefer stating that the claimant had disc herniation.  Most

notably, Dr. Standefer noted that the claimant had shoulder pain in

the notations from the first visit on November 2009.  He continued

to note and monitor the claimant’s pain and referred her to an

orthopedist.  While the orthopedist, Dr. Bylak’s opinion was that

the claimant’s shoulder injury was not job related, he did note

that the claimant, in deed, had shoulder issues.  Dr. Bylak saw the

claimant twice in May and once in June.  As a result he opined that

the shoulder problems seemed to be related to the surgery, not to

a work accident.  Dr. Standefer, however, noted that the claimant

had documented shoulder pain since her injury.  He added that while

there had been some change in character due to the neck surgery the

shoulder pain was still job related.  I have considered Dr. Bylak’s

opinion, but find Dr. Standefer’s opinion more credible.  Clearly

the July 2009 compensable injury caused the need for neck surgery.

Even, if the surgery caused the shoulder pain to worsen the pain

existed, according to the medical records, prior to the surgery.

Therefore, Dr. Standefer’s opinion is more credible.      

The claimant must prove by a preponderance of the evidence

that she sustained a compensable injury and the compensable injury

must be supported by objective medical findings.  Here the claimant

has proven by a preponderance of the evidence that she sustained a

compensable injury to her right shoulders on July 23, 2011.  She

has also produced objective medical findings in the form of

doctor’s notes and opinions to support her claim.
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Based on the foregoing, there is clearly a connection between

the incident on July 23, 2009, and the claimant’s bilateral

shoulder issues. 

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The claimant has proven that she suffered a loss in

wage earning capacity as a result of the compensable neck

injury that occurred on July 23, 2009.  The amount of

wage loss for earning capacity is in an amount equal to

a 15% impairment and is in addition to the 10% assigned

for the anatomical impairment rating to the body as a

whole.  The wage loss factors, in this case, do not rise

to the level that would render the claimant permanently

and totally disabled.

2. The claimant’s attorney is entitled to a fee based on

wage loss equal to a 15% wage loss or functional

impairment rating.

3. Additionally, the claimant has proven by a

preponderance of the evidence and through objective

medical findings that she sustained a compensable injury

to her shoulders on July 23, 2009.  As such, she is

entitled to the appropriate benefits related to a

compensable injury to both shoulders.
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ORDER

The respondents shall pay to the claimant a 15% functional

impairment rating for wage loss capacity.

The respondents shall pay to the claimant’s attorney an

attorney’s fee based on wage loss for a 15% functional impairment

rating.

The claimant sustained a compensable injury on July 23, 2009

to both her shoulders and is entitled to all appropriate benefits

as a result of that compensable injury.

IT IS SO ORDERED.   

                                                      
                               AMY GRIMES
                                 ADMINISTRATIVE LAW JUDGE


