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Hearing before Administrative Law Judge Barbara Webb on February 22, 2012, in
Pine Bluff, Jefferson County, Arkansas.

The claimant was represented by Mr. Kenneth A. Harper, Attorney at Law,
Monticello, Arkansas.

Respondents were represented by Mr. Richard S. Smith, Attorney at Law, Little
Rock, Arkansas.

STATEMENT OF THE CASE

A hearing was held on the above-styled claim on February 22, 2012, before

Administrative Law Judge Barbara Webb.  A Pre-hearing Order was entered in this

case on January 17,  2012.  The Pre-hearing Order set forth the stipulations offered

by the parties and outlined the issues to be litigated and resolved at this hearing.

A copy of the Pre-hearing Order was made Commission’s Exhibit No. 1 to the

hearing record.  The following stipulations as submitted by the parties in the Pre-

hearing Order are hereby accepted:

1. The Arkansas Workers’ Compensation Commission has jurisdiction

of this claim.
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2. The employer/employee/carrier relationship existed on or about

February 21, 2009, when the claimant sustained a compensable

injury.

3.  Based on an average weekly wage of $669.36, the claimant would

be entitled to compensation rates of $446.00 for temporary total

disability benefits and $335.00 for permanent partial disability

benefits.

4. Respondents accepted the claim and have paid some benefits.

By agreement of the parties, the issues to be determined are:

1. Whether the claimant is entitled to wage loss.

3.  Controversion and attorney’s fees.

4.  All other issues are reserved.

The record consists of a one volume transcript of the February 22, 2012

hearing, consisting of the testimony of Marcia Evans, Heather Taylor, and all

documentary evidence consisting of Commission’s Exhibit No. 1 (Pre-hearing

Order); and Respondents’  Exhibit No. 1(Medical Reports with Index). 

CONTENTIONS

The claimant contends she sustained a compensable injury to her left knee,

hip, shoulder and back and is entitled to wage loss and attorney’s fees.

The respondents contend that they have paid all benefits due to date.

Respondents are paying permanent partial disability benefits based on a rating by

Dr. Adametz, are paying reasonable and necessary medical costs (none
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controverted to date), and have engaged Ms. Heather Taylor with Systemedic to

work with claimant toward job placement. 

FACTUAL BACKGROUND

She completed a couple of years of college at UAPB in the 1980's.  She

worked as a cashier at Altheimer Oil Company and TM Fish and North Affiliated.

She worked as a manager for Shell and as a quality control technician at Tyson.

She was employed in security as a corrections officer at the Varner Unit of the

Arkansas Department of Correction.  She was injured when she fell while getting

some paperwork out of the van at midnight.  She explained that her foot caught the

concrete barrier and fell on her left side, hit her knee, hip, and shoulder.  She

sought medical attention at Healthcare Plus.  She was referred to Dr. Lytle for her

knee injury.  She received a ten percent rating to her lower back and a six percent

impairment rating to her cervical area.  She was terminated by the Department of

Correction in April of 2010. She continues to have swelling in her hands and feet.

She testified that she was always in pain.  She can no longer play sports or go

hunting and fishing.  

Evans testified that she was provided some job contacts from Heather Taylor

and that she went on-line and filled out some of the applications.  She has not

received a job offer or a phone call back from any of her applications.  She has

cooperated with Ms. Taylor.

On cross-examination, Evans testified that she had prepared a resume with

Taylor’s help but did not submit it to any prospective employer because not all of
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it was correct.  She notified Taylor to tell her the resume was not correct, but was

unable to reopen the e-mail sent by Taylor with the corrected version.  She has not

sent a resume to any prospective employer.  She submitted seven or eight on-line

applications from the job listings provided by Taylor, but has not heard back from

any of the prospective employers.  She is planning on going back to college in

August and studying accounting or criminal justice.  She has a strong desire to be

a nurse, but after consultation with Taylor, she had determined that she would not

be able to meet all of the physical demands of the nursing profession.  She

explained that she did not believe she could work as a nurse, due to her current

levels of pain.  Evans testified that she was hopeful she would be healed by the

time she completed her course.  She is currently taking insulin, Arthrotec for the

knee, Neurontin, and Hydrocodone for the pain.  She is also taking Doxycillin due

to boils that are coming up on her arms and stomach

Evans testified that she worked 85.75 hours every two weeks and was paid

$17.00 per hour for eighty hours.  She underwent surgery on her knee and back.

She had been returned to work by Dr. Lytle but re-injured her knee during the

physical.  She was taken off work on July 30, 2009.  She has been released by her

doctors.  She has filed for social security disability and went to a hearing in May of

2011, but has not received any notification as to a decision on benefits.

Heather Taylor testified that she has been a vocational rehabilitation

counselor with Systemedic Corporation for ten years and previously worked for

Cascade Disability Management for two-and-a-half years as a vocational
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rehabilitation counselor.  She received an undergraduate degree in social work and

a master’s degree in rehabilitation counseling.  She is a certified rehabilitation

counselor.

Taylor met with Evans in September of 2011 and completed a vocational

assessment. She also met with her in December of 2011 to complete a resume draft

and discuss interviewing skills.  Taylor also provided Evans job search assistance.

Taylor explained that she talked with Evans in January but had no further contact

until the day of the hearing due to phone issues.  She explained that she had made

corrections to Evan’s resume after she was notified of the errors and sent it to her

three different times by e-mail.

On cross-examination, Taylor agreed that there is a reluctance among

employers to hire people that have had workers’ compensation claims.  She also

agreed that employees who have permanent impairment or permanent disability

find it more difficult to find re-employment.  Taylor testified that she was hopeful that

Evans would find work based on her experience and work history.  Taylor testified

that Evans could perform light duty and medium duty nursing jobs.  She further

testified that she has not found that the fact that the claimant is on prescription

drugs would prevent her from working except in jobs that involve truck driving or

operating heavy equipment.

A review of the Vocational Rehabilitation Assessment prepared by Taylor

reflects that the claimant met with Taylor on September 20, 2011.  Taylor notes that

Evans had reached maximum medical improvement and had been given permanent
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restrictions, as outlined in a Functional Capacity Evaluation performed on

November 2, 2010.  From the evaluation, the report reflects that the claimant is

capable of performing work at least up to the medium classification of work with no

lifting over 50 pounds on an occasional basis, no lifting over 25 pounds on a

frequent basis, and no lifting over 10 pounds on a constant basis.  The Assessment

reflects that the claimant spends most of her time at home, but has a current

driver’s license and occasionally visits her cousin and sister.  She also does routine

grocery shopping and running errands when needed. 

From her evaluation, Taylor concluded that Evans had acquired excellent

transferrable skills, including supervisory skills, retail management, ability to

maintain inventory, cash and money handling, quality control, and knowledge fo

security procedures.  Taylor concluded that Evans was an excellent candidate for

returning to the workforce.  Evans told her that she would rather go to school and

get an RN diploma, instead of beginning the job search process.  While some short-

term courses in business computer skills would likely improve her range of job

options, Taylor opined that Evans would not require re-training for many of the

possible jobs.  From her evaluation, Taylor identified in excess of 20 potential jobs

and provided the information to the Evans, ranging in salaries from $10.00 per hour

to management salaries in the amount of $45,000.00 annually.

On February 14, 2012, Taylor noted in a progress report that she had tried

to maintain phone contact with Evans, but that Evans had not returned any of her

numerous phone messages.  She noted that Evans did respond to one e-mail, but
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advised that she would call when she got her phone issues fixed and that she was

also having other health problems. 

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The Arkansas Workers’ Compensation Commission has jurisdiction

of this claim. 

2. The employer/employee/carrier relationship existed on or about

February 21, 2009, when the claimant sustained a compensable

injury.

1.  Based on an average weekly wage of $669.36, the claimant would

be entitled to compensation rates of $446.00 for temporary total

disability benefits and $335.00 for permanent partial disability

benefits.

2. Respondents accepted the claim and have paid some benefits.

3. The claimant reached maximum medical improvement on August 25,

2011, and was assigned a 10% permanent partial impairment to the

body as a whole for two lumbar disc herniations and a 6% partial

impairment to the body as a whole for the cervical problems by Dr.

James Adametz.  

4. Considering the claimant’s age, education, work experience, medical

evidence, motivation, post-injury income, the claimant has failed to



Evans - F901938  - 8 -

prove by a preponderance of the evidence that she is entitled to wage

loss benefits sustained as a result of her compensable injury. 

DISCUSSION

Wage Loss

In the instant case, it has been determined that the claimant suffered a

compensable injury and was paid temporary total disability benefits and 

permanent partial disability benefits based on anatomical impairment ratings.  The

claimant now contends that she is entitled to wage loss. 

The Arkansas Workers’ Compensation Act does not define maximum medical

improvement.  However, Ark. Code Ann. § 11-9-102(12) states that “‘healing period’

means that period for healing of an injury resulting from an accident.  The healing

period ends when the underlying condition causing the disability has become stable

and nothing in the way of treatment will improve that condition.  Clairday vs. The

Lilly Company, Inc., No. CA05-696, (April 19, 2006).  The healing period continues

until the employee is as far restored as the permanent character of his injury will

permit, and if the underlying condition causing the disability has become stable

and nothing further in the way of treatment will improve that condition, the healing

period has ended.  The persistence of pain may not of itself prevent a finding that

the healing period is over, provided that the underlying condition has stabilized.

Mad Butcher, Inc. v. Parker, 4 Ark. App. 124, 628 S.W.2d 582 (1982); Arkansas

Highway & Transportation Department v. McWilliams, 41 Ark. App. 1, 846 S.W.2d

670 (1993); Harvest Foods v. Washam, 52 Ark. App. 72, 914 S.W.2d 776 (1996).
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The Arkansas Workers’ Compensation Law provides that when an injured

worker’s disability condition becomes stable and no further treatment will improve

that condition, the disability is deemed permanent.  If the employee is totally

incapacitated from earning a livelihood at that time, the employee is entitled to

compensation for permanent and total disability.  See, Minor v. Poinsett Lumber &

Manufacturing Co., 235 Ark. 195, 357 S.W.2d 504 (1962). 

The wage-loss factor is the extent to which a compensable injury has

affected the claimant’s ability to earn a livelihood.  Emerson Electric v. Gaston, 75

Ark. App. 232, 58 S.W.3d 848 (2001).  To be entitled to any wage-loss disability

benefit in excess of permanent physical impairment, a claimant must first prove, by

a preponderance of the evidence, that he or she sustained permanent physical

impairment as a result of a compensable injury.  Wal-Mart Stores, Inc. v. Connell,

340 Ark. 475, 10 S.W.3d 727(2000).  The Commission is charged with the duty of

determining disability based upon a consideration of medical evidence and other

matters affecting wage loss, such as the claimant’s age, education, and work

experience.  Emerson Electric v. Gaston, supra.

In determining wage loss disability, the Commission may take into

consideration the workers’ age, education, work experience, medical evidence and

any other matters which may reasonably be expected to affect the workers’ future

earning power. Such other matters are motivation, post-injury income, credibility,

demeanor, and a multitude of other factors. Glass v. Edens, 233 Ark. 786, 346

S.W.2d 685(1961); City of Fayetteville v. Guess, 10 Ark. App. 313, 663 S.W.2d
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946(1984); Curry v. Franklin Electric, 32 Ark. App. 168, 798 S.W.2d 130(1990).  In

considering factors that may affect an employee’s future earning capacity, the

Commission considers the claimant’s motivation to return to work, since a lack of

interest or a negative attitude impedes the assessment of the claimant’s loss of

earning capacity.  Emerson Electric v. Gaston, supra. 

The Commission may use its own superior knowledge of industrial demands,

limitations, and requirements in conjunction with the evidence to determine wage-

loss disability.  Oller v. Champion Parts Rebuilders, 5 Ark. App. 307, 635 S.W.2d

276 (1982).

Ark. Code Ann. § 11-9-102(4)(F)(ii) (Repl. 2002) provides:

(a)  Permanent benefits shall be awarded only upon a determination
that the compensable injury was the major cause of the disability or
impairment.

(b)  If any compensable injury combines with a preexisting disease or
condition or the natural process of aging to cause or prolong disability
or a need for treatment, permanent benefits shall be payable for the
resultant condition only if the compensable injury is the major cause
of the permanent disability or need for treatment.

“Major cause” is defined as more than 50% of the cause.  Ark. Code Ann. §

11-9-102(14) (Repl. 2002).

Further, “disability” is defined as an “incapacity because of compensable

injury to earn, in the same or any other employment, the wages which the employee

was receiving at the time of the compensable injury.”  Ark. Code Ann. § 11-9-102(8)

(Supp. 1999).
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Considering the context in which the terms “permanent benefits” and

“disability” are used in Ark. Code Ann. § 11-9-102(5)(F)(ii), the amendments of Act

796 clearly impose a requirement on a claimant seeking compensation for a

permanent decrease in earning capacity to show that the compensable injury was

the major cause of any decrease in earning capacity to obtain an award of

permanent disability benefits.

In the present case, the claimant testified that her continued symptoms and

use of medications effectively rendered her permanently disabled.  The claimant

has failed to prove by a preponderance of evidence that she is unable to earn any

meaningful wages in any capacity. 

In the instant case, the claimant testified that she was taken off work on July

30, 2009, because she re-injured her knee during a company physical.  She has

since been released by Dr. Martin from her knee treatment.  She has also filed for

Social Security disability benefits, but has not received notification if benefits will

be paid.  

The testimony establishes that Evans has made very little effort to locate

suitable jobs or education/retraining programs that might facilitate or expedite her

return to the work force.   Although she states that she is motivated to return to

work, her efforts and actions do not reflect such a desire.  In fact, at the hearing the

claimant was not certain she could physically go back to work.  Evans testified that

she planned on returning to college in August of 2012  to pursue a degree in

nursing, criminal justice, or accounting.  However, she testified that due to her
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current symptoms, she did not believe she could perform the job tasks required in

the nursing profession.  Evans also testified that she did not follow-up with any job

applications once she decided she wanted to go back to school.  In her progress

report dated December 21, 2011, Taylor noted that Evans did not want to pursue

jobs in retail sales, either as a cashier or store manager, because neither usually

offered insurance benefits and required standing for long periods of time.  Taylor

also note that Evan’s motivation to return to work may be diminished if she is

awarded SSDI.  

In the instant case, there is  no medical evidence to support the contention

that  the claimant is totally unable to work.  In addition, she has demonstrated

transferable skills, both educational and vocational, which could be used in other

light and medium duty occupations.  

In the instant case, the preponderance of the evidence demonstrates that

claimant has failed to establish that she is entitled to wage-loss disability.  The

claimant is 48 years of age and has graduated high school and completed two

years of college.  The preponderance of the evidence demonstrates that the

claimant has reached maximum medical improvement  and is capable of performing

medium duty work.  After considering the claimant’s age, education, work

experience, and the totality of the medical evidence relating to her back injury, I find

that the claimant has failed to prove that she is entitled to wage loss disability

benefits as a result of her compensable back injury over and above her physical

permanent impairment.
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In the instant case, the preponderance of the evidence clearly demonstrates

that claimant has not made serious effort to seek subsequent employment and has

abandoned any such efforts due to her desire to continue her education.  Based on

my review of the credible evidence, I find that the claimant is not motivated to return

to work.  Therefore, Evan’s request for wage loss is denied.

ORDER

For the reasons discussed herein, this claim must be, and hereby is,

respectfully denied.

IT IS SO ORDERED.

___________________________
BARBARA WEBB
Administrative Law Judge


