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STATEMENT OF THE CASE

On January 18, 2012, the above captioned claim came on for a hearing

in Little Rock, Arkansas.  A prehearing conference was conducted in this

matter on November 8, 2011, and a Prehearing Order was entered on that

same date.  A copy of the Prehearing Order was marked as Commission

Exhibit 1, and made a part of the record herein without objection, subject to

any modifications made at the full hearing.  

The parties stipulated to the following at the January 18, 2012, full

hearing:

1) The Arkansas Workers’ Compensation Commission has

jurisdiction of this claim.
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2) The employee-employer-carrier relationship existed at all

relevant times, including August 20, 2010, when the claimant

sustained a compensable rash injury as a result of a chemical

spill.

3) Claimant’s average weekly wage of $1,016.77 per week would

entitle her to compensation rates of $562.00 per week for

temporary total disability benefits and $422.00 per week for

permanent partial disability benefits.

4) Respondents paid medical and temporary total disability benefits

through December 26, 2010, and respondents controvert any

further benefits after December 26, 2010.

At the full hearing, the parties agreed to litigate the following issues:

1) Whether the claimant sustained a compensable occupational

disease in the form of asthma pursuant to Ark. Code Ann. § 11-9-

601; or, in the alternative whether the claimant sustained a

compensable respiratory injury pursuant to Ark. Code Ann. § 11-

9-114.

2) If compensability is overcome, whether the claimant is entitled to

all associated medical benefits, permanent partial disability

benefits, and temporary total disability benefits from

December 27, 2010, through January 4, 2011, and/or temporary

total disability benefits from January 11, 2011, through March 22,

2011.

At the full hearing, the claimant contended she had two episodes at

work of being exposed to various chemicals which caused occupational

asthma.  Claimant contends she has at least a 51% anatomical impairment

rating pursuant to the AMA Guides.  Claimant contends she had some

temporary total disability.  The claimant contends these issues have been

controverted and attorney’s fees should be paid.  In the alternative, claimant
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contends that over a long period of time she became sensitized to various

chemicals that caused her medical problems, and those chemicals were the

chemicals that she worked with.

At the full hearing, respondents contended the claimant sustained a

compensable injury on August 20, 2010.  Respondents contend claimant was

seen at the emergency room at Baptist with a chief complaint of being

exposed to chemicals, and that she was complaining of itching, swelling of the

eyes and throat.  Claimant was sent to Dr. Feurtado after complaints that she

could not breathe and had facial swelling; however, the doctors did not find

anything on the exam.  Claimant was next seen by Dr. McCracken and it

should be noted the claimant has been seen in the past for breathing

problems by Dr. McCracken.  In fact, claimant was seen in 2008 for breathing

problems and Dr. McCracken ordered a CT scan that showed no abnormality.

It was compared to the CT of the chest that was done on November 2, 2005.

Claimant was sent to Dr. Houk who noted the claimant had numerous steroid

injections for chronic cervical and lumbar problems.  Dr. Houk also noted that

due to the injections the claimant was having problems and the claimant had

a low vitamin D count.  Dr. Houk could not find any systematic problems.

Respondents also contended at the full hearing that the claimant was seen by

Dr. Carle and noted that she was improved and having no respiratory distress.

Because of the claimant’s chemical exposure she was sent to Dr. Beller in
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Kansas City, Missouri, at the Kansas City Pulmonary Practice for an

independent medical evaluation.  Dr. Beller opined the claimant’s problems

were related to her longstanding rhinitis, bronchitis, sinusitis, and gastric

problems.  Dr. Beller believed the claimant had problems with anxiety and

depression, which had also been a longstanding problem for the claimant.

Respondents contend Dr. Beller found no evidence of a chemical exposure or

breathing problem.  Respondents contended at the full hearing that

subsequent to this the claimant has been seen in the emergency room on a

couple of occasions for breathing problems.  One of those visits was after

breathing Pine Sol at home and another was after going to a Christmas party.

The claimant was released by Dr. Carle with no impairment and no treatment

recommendations.  The claimant has been seen by Dr. Goldstein, who is a

pulmonary specialist, and the claimant has sought an opinion from Dr.

Goldstein.  As of July 2011, Dr. McCracken noted that claimant basically had

nonspecific triggers.  Work had removed all the chemicals, which meant that

all the triggers that should be causing the problems had been removed, and

therefore it is the respondents’ contention that claimant’s problems are non-

organic in nature, and most likely related to stress.  Respondents contend that

the diagnostic studies that Dr. Goldstein and Dr. McCracken are relying upon

occurred back in 2008, and are such that they’re relying upon diagnostic

studies to make a diagnosis for something that occurred two years later, and
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it goes to the weight of the evidence.  

DISCUSSION

Claimant, age 57, testified that she worked for the respondent employer

for approximately eighteen years as a photographer.  The claimant testified

that she basically took pictures of the inside of the back of the eye.  The

claimant testified that not only did she take the pictures she also was the

developer.  Claimant testified that while developing pictures she used various

chemicals on a day to day basis.  (T. p. 29,  lines 4-17)  

The claimant testified as follows regarding the incident on August 20,

2010, which triggered her alleged compensable occupational disease in the

form of asthma or in the alternative a compensable respiratory injury:

A I just, like I said, I came into the office, walked down the

hallway, and the chemicals – and I don’t know if someone had

developed earlier or if they had spilled chemicals earlier, or I

don’t know what had transpired, but the smell, the chemicals

were real strong, not that I smelled them so much as that my

nose just got on fire, my throat, my chest, and it was like the

chemicals were kind of coming down the roof of my mouth, even.

(T. pp. 32-33, lines 20-25 & 1-2)

The claimant testified that after the event on August 20, 2010, she went

to St. Vincent’s Family Clinic.  (T. p. 33, line 9)  The medical records show the

claimant was seen by Dr. Feurtado on August 20, 2010, with reports of “short

of breath, feels like her throat is tight, feels like her mouth is swelling.”  (RX
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1, p. 88)  Dr. Feurtado went on to examine the claimant and find “ORAL

CAVITY:  unremarkable No signs of tongue or lip swelling.  LUNGS:  clear to

auscultation bilaterally, no wheezes/rhonchi/rales.  SKIN:  no rash or sign

lesions.”  The medical records show that on August 20, 2010, the claimant

reported to Baptist Health Medical Center in Little Rock that she had “itching,

swelling, shortness of breath, rash, throat closing.”  (RX 1, p. 90)  However,

upon physical exam Baptist Health Medical Center report found at

Respondents’ Exhibit 1, page 92, from August 20, 2010, shows the claimant’s

“RESPIRATORY CHEST:  Chest is nontender, Breath sounds normal, No

respiratory disease.”  Baptist Health Medical Center physical exam goes on

to state, “EYES:  Eyes are normal to inspection, Pupils equal, round and

reactive to light, Extraocular muscles intact.  SKIN:  Skin is warm, Skin is dry,

Skin is normal color.”  (RX 1, p. 92)  In essence, the claimant complained on

August 20, 2010, of itching, swelling, shortness of breath, rash, and throat

closing; however, upon physical exam at Baptist Health Medical Center on

August 20, 2010, the claimant’s exam was essentially normal.  

The medical records show the claimant treated with Dr. Gail McCracken

who eventually diagnosed the claimant with occupational asthma.  The

claimant also treated with Dr. Eisenach who stated claimant “is now having

anaphylactic reaction frequently when she is exposed to allergens in the

community.”  (RX 1, p. 118)  The medical records show the claimant treated
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with Dr. Richard Houk on October 8, 2010, who stated, “Unfortunately I cannot

explain her bouts of angloedema.”  Dr. Houk went on to state, “One of those

is a significantly low vitamin D level at 26 where she should be above 50 for

her age.”  Dr. Houk also stated, “This is low enough I think she needs to

consider monthly injections of gammaglobulin to improve her immune

responses.”  (RX 1, p. 131)  

Medical records show the claimant also treated on multiple occasions

with Dr. Scott Carle.  On January 3, 2011, the claimant presented to Dr. Carle

with “subjective respiratory trouble associated with recent  noxious fumes in

her mother’s household over the holidays.”  (RX 1, p. 171)  The claimant was

also evaluated by Dr. Thomas Beller for an independent medical evaluation

on December 9, 2010.  Dr. Beller reviewed the claimant’s medical history and

stated, “In my opinion, Ms. Evans’ current symptoms are not related to her

chemical exposure at her place of employment.”  Dr. Beller also stated, “Her

respiratory symptoms and possible asthma may be associated with a

documented history of chronic rhinitis, bronchitis, sinusitis, and upper

respiratory tract infections.  She may have an element of gastroesophageal

reflex that could be contributing as well.”  (RX 1, p. 151)  The medical records

show that since August of 2010 the claimant has also treated with Drs. Huber,

Goldstein, and treated at Pulmonary Associates and St. Vincent Family Clinic.

The medical records show claimant has a longstanding preexisting medical
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history of bronchitis, shortness of breath, coughs, sinusitis, and various

allergic reactions.  For example, on April 21, 1995, the claimant was seen by

Dr. James Kane with a history of occasional shortness of breath.  (RX 1, pp.

3-6)  The medical records also show the claimant treated with Dr. Eisenach

in 1998 and 1999 with reports of coughs and bronchitis.  (RX 1, p. 9)  The

medical records show that on November 6, 2003, the claimant called St.

Vincent Family Clinic with reports of “spitting up blood, sinus infection, pain

in lower rib cage.”  (RX 1, p. 22)  On February 17, 2005, Dr. Eisenach

reported that claimant has “non-organic rhinitis symptoms.”  (RX 1, pp. 36-37)

Again, on June 15, 2005, the claimant reported to Dr. McCracken that she had

shortness of breath and continued problems due to a respiratory infection.

(RX 1, pp. 38-42)  On December 20, 2005, there is a medical report from

Pulmonary Associates which shows the claimant reports possible bronchitis

or pneumonia.  (RX 1, p. 46)  On May 14, 2008, Dr. Eisenach reported the

claimant suffered an allergic reaction to bathroom chemicals while working at

home.  (RX 1, pp. 64-65)  Dr. Eisenach saw the claimant again on January 14,

2009, for a follow-up of respiratory problems.  (RX 1, p. 82)  

The claimant contends she sustained a compensable occupational

disease in the form of asthma pursuant to Ark. Code Ann. § 11-9-601; or in the

alternative, a compensable respiratory injury pursuant to Ark. Code Ann. § 11-

9-114.  Respondents controvert compensability of either an occupational
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disease pursuant to Ark. Code Ann. § 11-9-601 or a compensable respiratory

injury pursuant to Ark. Code Ann. § 11-9-114.  

ADJUDICATION

An “occupational disease” is any disease resulting in disability or death

that arises out of and in the course of the occupation or employment of the

employee or naturally follows or unavoidably results from an injury.  Ark. Code

Ann. § 11-9-601(e)(1)(A).  An occupational disease is characteristic of an

occupation, process or employment where there is a recognizable link

between the nature of the job performed and an increased risk in contracting

the occupational disease in question.  Sanyo Mfg. Corp. v. Leisure, 12 Ark.

App. 274, 675 S.W .2d 841 (1984).  A causal connection between the

occupation or employment and the occupational disease must be established

by a preponderance of the evidence pursuant to Ark. Code Ann. § 11-9-

601(e)(1)(B).   

Ordinary diseases of life to which the general public is exposed are not

compensable.  Ark. Code Ann. § 11-9-601(e)(3).  The occupational disease

must be “due to the nature of the employment in which the hazards of the

disease actually exist and are characteristic thereof and peculiar to the trade,

occupation, process, or employment and is actually incurred in his

employment.”  Ark. Code Ann. § 11-9-601(g)(1)(A).  
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The claimant has failed to prove by a preponderance of the evidence

that she sustained an occupational disease in the form of asthma pursuant to

Ark. Code Ann. § 11-9-601 for a number of reasons.  First, the medical

opinions contained in the record herein differ on whether the claimant even

has asthma.  According to the deposition testimony of Dr. Gail McCracken

found in Joint Exhibit 2, pages 17, she seemed to base her diagnosis of

occupational asthma on a pulmonary function report that was done on May 9,

2008.  Even Dr. McCracken admits no pulmonary function testing was done

in 2010 when the claimant claims she first contracted asthma as a result of the

August 20, 2010, breathing episode.  Dr. McCracken admitted that the May

9, 2008, pulmonary function report read only as “mild restriction.”  (JX 2, p. 17,

line 8) Dr. McCracken admitted that the 2008 pulmonary function report was

virtually identical to a pulmonary function report done on September 22, 2003,

which was basically a normal pulmonary function report that only showed

“mild chest restriction.”  (RX 1, p. 18)  Dr. McCracken attempted to

differentiate between the 2003 pulmonary function report and the 2008

pulmonary function report because of the methacholine challenge.  However,

Dr. McCracken also admitted that her medical partner, Dr. Johnson, read the

same 2008 report and read it as “normal.”  

Q But a similar group would read that as normal?

A Yes.
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Q Okay.  So your partner – which one of your partners read that as

normal?

A Dr. Johnson.

Q Was he a competent – I assume he’s a competent – 

A He’s a competent pulmonary doctor.

Q Did you have it read by anyone else in this clinic?

A No.

Q Did you do any pulmonary tests in 2010?

A No.  I don’t think, or did I?

Q Well, I don’t have any.

A Do you see some or something?  No.

(JX 2, pp. 17-18, lines 20-25 & 1-10)

As can be seen by Dr. McCracken’s deposition testimony the same

report in which she shows occupational asthma, another pulmonary doctor

from her own clinic could view as normal.  In any event, even if one were to

agree with Dr. McCracken that the claimant does in fact have asthma, a

finding which I do not make and a finding which the claimant has not proven

by a preponderance of the evidence, I still find the claimant has failed to prove

by a preponderance of the evidence that there is a causal connection between

her occupation and the alleged asthma.  Dr. McCracken attempts to show a

causal connection between the claimant’s alleged asthma and her occupation
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but seems very shaky in her testimony by using terms such as “I think” and

“probably.”  Dr. McCracken states, “And the reason I think she has

occupational asthma. . . . “  [emphasis added] (JX 2, p. 14, line 20)  Dr.

McCracken goes on to speculate that ammonium sulfite and sodium bisulfite

are the two chemicals that caused her alleged asthma; however, again Dr.

McCracken uses the term “I think.”

A Let me just – because you asked me a question about what

chemicals I’m concerned about, and it’s just the stuff that’s in the Rapid

Fixer.  Ammonium sulfite, sodium bisulfite, I think are the two that if you

read the material safety thing, they discuss those two, I believe,

because I was reading through here, as being the two that are most

likely to cause problems. [emphasis added]

* * * 

Q All right.  Have you seen anybody else – 

A This is Kodak stuff is – 

Q – that’s been around this Kodak stuff that has developed this

occupational asthma?

A Have – you know with my brain, if I have, I don’t remember it.

(JX 2, pp. 15-16, lines 2-8 & 22-25, 1-2)

Again, Dr. McCracken seems to speculate as to causation when she states

in her deposition:

A Retrospectively, I think she was being sensitized this whole time,

and she was developing problems and I didn’t realize it, nor did she,

because she wasn’t coming into the office telling me, “You know what,

I’m getting these spills on my skin all the time.”  I wasn’t aware of that.

And I think, you know, looking back, I think that’s probably what was
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going on.  You know, she kept coming in with bronchitis and

hemoptysis.  [emphasis added]

(JX 2, p. 16, lines 15-22)

Again, Dr. McCracken is questioned about the cause of the claimant’s

alleged asthma and she states:

Q But you just don’t know which of those chemicals caused it?

A I told you which ones I think caused it. [emphasis added]

(JX 2, p. 30, lines 17-19)

The deposition of Dr. Allan Goldstein was also made a part of the

record herein as Joint Exhibit 1.  Dr. Goldstein attempts to corroborate Dr.

McCracken’s assessment of asthma and the reason thereof; however, when

closely reviewing Dr. Goldstein’s deposition, it is clear Dr. Goldstein did not

have a full picture of the claimant’s chronic bronchitis and preexisting

respiratory issues.

Q All right.  What medical records or other information did you have

available when you did your actual consultation?

A Basically I had her history.

Q Okay.

A That was it.

* * *

Q Okay.  Did you have any of her records?

A I don’t believe that I did.
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Q Okay.  What records did you have?

A I don’t think I had any.

(JX 1, pp. 4-5, lines 14-18 & 13-16)

Q Did she give you a history that actually in 2008 when she went to

the doctor, that she gave them a history that she was cleaning with

chemicals at home and developed problems?

A I don’t have that history, no.

(JX 1, p. 13, lines 7-10)

As can be shown above, Dr. Goldstein’s testimony can be given little to no

weight because he clearly did not have the whole picture of the claimant’s

preexisting respiratory problems.  Dr. Goldstein stated in his deposition that

he primarily relied upon the claimant’s own history as she reported to him.

When reviewing all the medical records, it is clear the claimant was not

totally forthright when relaying  her medical history to the medical

professionals.  For example, when the claimant met with Dr. McCracken on

September 22, 2003, Dr. McCracken reported, “The patient denies any known

history of cough, shortness of breath, fever, chills, night sweats, or weight

loss.”  [emphasis added]  (RX 1, p. 15)  However, when looking at the

claimant’s medical records from Dr. Kane on April 21, 1995, Dr. Kane

reported that the claimant noted a history of shortness of breath.  (RX 1, pp.

3-6)  Additionally, Dr. Eisenach from his 1998 and 1999 reports show that the

claimant was seen for coughs due to bronchitis.  (RX 1, p. 9)  The claimant
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was not forthcoming with Dr. Carle when she denied a history of anxiety or

depression as he reported on September 23, 2010, said report states, “She

denies a history of anxiety or depression.”  (RX 1, p. 127)  However, claimant

reported problems with depression and anxiety at least as far back as May 7,

2008, as shown by the St. Vincent Family Clinic report found at Respondents’

Exhibit 1, page 59.  Also troubling is that on the day the claimant claims she

had the severe reaction on August 20, 2010, she complained of swelling, rash,

shortness of breath, etc.; but, all of the claimant’s objective physical

evaluations done on August 20, 2010, and in the days following shortly

thereafter show “no obvious swelling noted.  And skin is normal color.”  (RX

1, p. 92)  

It is important to note that Dr. McCracken used only conjecture and

speculation when answering questions about the specific chemicals which

caused the claimant’s alleged asthma.  Dr. McCracken said that testing could

not be done to determine which,  if any, chemicals were attributable to the

claimant’s alleged occupational disease.  However, toxicologist, Dr. Cawthon,

specifically refuted Dr.  McCracken’s assertions:

A To diagnose particular sensitivities, you will generally do a –

challenge that person with either like a skin test, a prick test, to see if

they have an exaggerated response to that particular chemical.  There

are also inhalation challenges to see if somebody will have an actual

inhalation response to a chemical.  Basically you’ll give somebody a

very low dose, then increase it a little bit more and a little bit more to

see if they’re having a response.
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Q Dr. McCracken and Dr. Goldstein said you couldn’t do that kind

of testing.  W as that your understanding from their deposition?

A Right.

Q Okay.  So none of that testing was done?

A Right.

Q You took issue with their opinion as far as that that testing

actually could be done?

A Yes.  As a matter of fact, with regards to sulfites, if I refer back

again to the Middleton’s Allergy, specifically with regard to the

diagnosis of sulfite sensitivity, the authors state, “The diagnosis of

sulfite sensitivity cannot be established by the patient’s history alone.

A positive sulfite challenge does not always correlate with the patient’s

history.  Therefore, the diagnosis of sulfite sensitivity should only be

made in individuals who demonstrate an objective response upon

appropriate challenge.”

Q And again that wasn’t done?

A That wasn’t done.

(T. pp. 78-79, lines 10-25 & 1-11)

Conjecture and speculation, however plausible, cannot be permitted to supply

the place of proof.  Dena Const. Co. v. Herndon, 264 Ark. 791, 575 S.W.2d

155 (1979).  Toxicologist, Dr. Cawthon, went on to discredit Drs. McCracken

and Goldstein’s assertion that the claimant had become sensitized to certain

occupational chemicals.  

Q All right.  Chemical sensitivity, going through this analysis.

A Chemical sensitivity is – it’s kind of a controversial diagnosis that

has pretty much been ruled out by as lot of prominent medical
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organizations.

Q Give us some of those examples.  Give us some of those

associations that are not – do not recognize that.

A The American Academy of Allergy, Asthma and Immunology kind

of make this statement, “Most studies today,  however, found an excess

of current and past” – let me do the American Medical Association.

“The American Medical Association Council on Scientific Affairs

believes that multiple chemical sensitivity should not be considered a

recognized chemical  syndrome. There are no well-controlled studies

establishing a clear mechanism or cause of MCS.  There are no well-

controlled studies providing confirmation of the efficacy of the

diagnostic and therapeutic modalities relied upon by those who practice

clinical ecology.”

Q As a matter of fact, Dr. Goldstein and Dr. McCracken noted in

their depositions, did they not, that a lot of doctors do not recognize the

testing that they were relying upon.  Is that correct?

A That was more an issue of whether you could say that the

pulmonary function – or rather the methacholine challenge test was

positive, not necessarily whether or not it was – I’m not sure if I’m

saying this right – that was what their issue was with that testing.  It was

just they were saying, ideally, for it to be a positive methacholine

challenge test, most people believe that you have to see a dramatic

reduction in what’s called the forced, the forced expiratory volume, and

in this – in those tests, that was not the case.  Dr. Goldstein, I think,

was referring to the mid flow, which he believed indicated a positive

test, but most people would not call that a positive test.

Q And with chemical sensitivity, he was basing that back in 2008.

Is that correct?

A Right.

Q And if we had chemical sensitivity back in 2008, based on those

diagnostics – 

A Well, let me make something clear, there is a difference.

Chemical sensitivity basically says that you’re responding to a wide
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variety of chemical stimuli, you know, perfume, cleaning chemicals, all

of these types of things.  Sensitization means that you respond to one

chemical, that you have developed this specific allergen when you’re

exposed to it.  Again, your body kind of reacts to it in an exaggerated

manner, but it’s reacting to that specific allergen, not – 

Q What I was getting at is he’s basing it on a study back in 2008.

If she had a reaction, chemical sensitivity back in ‘08, you would have

expected serious problems between ‘08 and 2010 if she was chemically

sensitive to a particular chemical?

A Right.

Q All right.  And did you see any evidence of that?

A No.

(T. pp. 89-91, lines 13-25 & 1-25 & 1-16)

My review of all of the credible evidence in this case leads me to find

the claimant has not sustained a compensable occupational disease in the

form of asthma pursuant to Ark. Code Ann. § 11-9-601, especially in light of

her severe preexisting bronchitis, rhinitis, sinusitis, and other allergic reactions

to general household chemicals.  As shown by Dr. Eisenach’s report from May

14, 2008, as far back as 2008 the claimant suffered allergic reactions similar

to her complaints of August 20, 2010, when simply exposed to common

bathroom chemicals at her home.  (RX 1, pp. 64-65)  

When viewing all the evidence in this matter I agree with Dr. Thomas

Beller and his assessment that, “In my opinion, Ms. Evans’ current symptoms

are not related to her chemical exposure at her place of employment.”  Dr.
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Beller also stated, “There is no objective evidence in this case of chemical

pneumonitis, pulmonary fibrosis, reactive airways dysfunction, or residual

chronic lung disease.”  (RX 1, p. 151)  When taking all the claimant’s medical

history into account, including but  not limited to, the claimant’s longstanding

problem with bronchitis and household chemicals, I find that the claimant has

failed to prove by a preponderance of the evidence that she sustained a

compensable occupational disease in the form of asthma pursuant to Ark.

Code Ann. § 11-9-601.

Alternatively, the claimant has alleged a compensable respiratory injury

pursuant to Ark. Code Ann. § 11-9-114.  Arkansas Code Annotated § 11-9-114

provides:  

(a) A cardiovascular, coronary, pulmonary, respiratory, or

cerebrovascular accident or myocardial infarction causing injury,

illness, or death is a compensable injury only if, in relation to

other factors contributing to the physical harm, an accident is the

major cause of the physical harm.

(b)(1) An injury or disease included in subsection (a) of this

section shall not be deemed to be a compensable injury unless

it is shown that the exertion of the work necessary to precipitate

the disability or death was extraordinary and unusual in

comparison to the employee's usual work in the course of the

employee's regular employment or, alternately, that some

unusual and unpredicted incident occurred which is found to have

been the major cause of the physical harm.

I find that the claimant has failed to prove by a preponderance of the

evidence that she sustained a compensable respiratory injury pursuant to Ark.
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Code Ann. § 11-9-114.  Dr. Beller’s evaluation consisted of several

respiratory tests which as the claimant testified came back essentially normal:

Q All right.  Now, you were eventually sent over to Dr. Beller?

A Yes, sir.

Q And he actually did respiratory testing on  you, didn’t he?

A Yes, sir.

Q Okay.  And you understood that he thought that was normal?

A Yes, sir.

Q Okay.  And you got a chance to look at his report where he

thought your problems related to chronic rhinitis, bronchitis, and sinus

problems?

A Yes, sir.

Q Would you agree with me that you have had those – 

A Yes, sir, I have.

Q – consistently over the years?

A Yes, sir.

(T. pp. 55-56, lines 25 & 1-14)

Dr. Beller went on to state that it was possible the claimant had mild

asthma; however,  even if one were to find the claimant had a respiratory

injury, a finding which I do not make, claimant still cannot prove by a

preponderance of the evidence that the exertion of the work necessary to

precipitate the disability was extraordinary and unusual in comparison to the
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employee’s usual work in the course of the employee’s regular employment.

Further, claimant cannot prove by a preponderance of the evidence that some

unusual and unpredicted incident occurred which is found to have been the

major cause of her alleged physical harm.  As such, the claimant cannot

satisfy the requirements found at Ark. Code Ann. § 11-9-114 to prove a

compensable respiratory injury.  Therefore, I find that the claimant has failed

to prove by a preponderance of the evidence that she sustained a

compensable respiratory injury pursuant to Ark. Code Ann. § 11-9-114.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

After reviewing the record as a whole, to include medical reports,

documents, and other matters properly before the Commission, and having

had an opportunity to hear the testimony of the witnesses and to observe their

demeanor, the following findings of fact and conclusions of law are hereby

made in accordance with Ark. Code Ann. § 11-9-704:

1) The Arkansas Workers’ Compensation Commission has

jurisdiction over this claim.

2) The stipulations agreed to by the parties and recited herein are

reasonable and are hereby accepted as fact.

3) The claimant has failed to prove by a preponderance of the

evidence that she sustained an occupational disease in the form

of asthma pursuant to Ark. Code Ann. § 11-9-601.

4) The claimant has failed to prove by a preponderance of the

evidence that she sustained a compensable respiratory injury
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pursuant to Ark. Code Ann. § 11-9-114.

5) Since the claimant has failed to meet her burden of proof with

regard to compensability, the other issues outlined herein are

rendered moot.

ORDER

For the reasons discussed herein, this claim must be, and hereby is,

respectfully denied.

IT IS SO ORDERED.

S. DALE DOUTHIT

Administrative Law Judge

SDD/pjb


