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STATEMENT OF THE CASE

On July 3, 2012, the above-captioned claim was heard in Batesville, Arkansas.  A

prehearing conference took place on May 14, 2012.  A prehearing order entered that same

day pursuant to the conference was admitted without objection as Commission Exhibit 1.

At the hearing, the parties confirmed that the stipulations, issues, and respective

contentions, as amended, were properly set forth in the order.

Stipulations

The parties discussed the stipulations set forth in Commission Exhibit 1.  With an

amendment to the third stipulation at the hearing, and the addition of a fourth, they are the

following, which I accept:

1. The Arkansas Workers’ Compensation Commission has jurisdiction over this

claim.
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2. The employee/employer/insurance carrier relationship existed on or about

October 11, 2011, at which time Claimant was involved in a work-related

motor vehicle accident.

3. Claimant’s average weekly wage was $827.00, entitling him to compensation

rates of $551.00/$413.00.

4. If called to testify, Jim Jones, Wayne Cooper, Gary Sutherland, Jr., and

James Croney would offer substantially the same testimony as that given by

James Belt, and would corroborate the testimony given by Claimant.

Issues

At the hearing, the parties discussed the issues set forth in Commission Exhibit 1.

With the withdrawal of the issue concerning whether Claimant is entitled to temporary

partial disability benefits, the following were litigated:

1. Whether Claimant sustained a compensable injury.

2. Whether Claimant is entitled to a change of physician.

3. Whether Claimant is entitled to temporary total disability benefits.

4. Whether Claimant is entitled to a controverted attorneys’ fee.

All other issues have been reserved.

Contentions

The respective contentions of the parties were amended at the hearing to read:

Claimant:

1. Claimant contends that admitted compensable injuries were sustained

October 11, 2011.  Claimant was underemployed through January 20, 2012.
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Claimant was not making as much money during the period October 11,

2011, through January 20, 2012, after he went to work at a lesser duty

capacity.  Therefore, claimant contends entitlement to temporary partial

disability benefits October 11, 2011, through January 20, 2012.  Claimant

was terminated January 20, 2012.

2. Claimant contends entitlement to temporary total disability benefits

beginning January 20, 2012, and continuing to a date yet to be determined.

3. Claimant has not seen a physician of his own choosing and has requested

a change of physician, which has been controverted by Respondents.

4. Claimant reserves the right to pursue other benefits to which Claimant may

become entitled in the future.

Respondents:

1. Respondents contend that the claimant was not injured on October 10, 2011.

He has no objective medical findings.  He has a normal brain MRI, no eye

injury with 20/20 vision and a neuropsychological test showing no brain

injury but an exaggeration of symptoms.  He has been released from

treatment as on February 28, 2012.  He has nothing wrong with him that is

a result of this accident.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

After reviewing the record as a whole, including medical reports, documents, and

other matters properly before the Commission, and having had an opportunity to hear the

testimony of the witness and to observe their demeanor, I hereby make the following
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findings of fact and conclusions of law in accordance with Ark. Code Ann. § 11-9-704

(Repl. 2002):

1. The Arkansas Workers’ Compensation Commission has jurisdiction over this

claim.

2. The stipulations set forth above are reasonable and are hereby accepted.

3. Claimant’s motion to add an issue concerning whether he is has been “made

whole” is denied.  The issue will be considered reserved.

4. Claimant’s two motions to have evidence admitted into evidence post-

hearing are denied.

5. Claimant has proven by a preponderance of the evidence that he sustained

compensable injuries to his cervical and lumbar spine.  However, he has

failed to prove by a preponderance of the evidence that he sustained a

compensable injury to his thoracic spine or to any other part of his body.

6. Upon return of this case to the Commission’s general files, it should be re-

assigned to the Medical Cost Containment Division to process Claimant’s

one-time change of physician request.

7. The evidence preponderates that Claimant received temporary total

disability benefits through February 28, 2012.  He has not proven by a

preponderance of the evidence his entitlement to additional temporary total

disability benefits after this date.
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8. Claimant has proven by a preponderance of the evidence that his attorney

is entitled to a controverted fee on all indemnity benefits that have been paid

to him, pursuant to Ark. Code Ann. § 11-9-715 (Repl. 2002).
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CASE IN CHIEF

Summary of Evidence

The witnesses at the hearing were Claimant; James Belt; Charles Haggerman; and

LaDonna Costner.

In addition to the prehearing order discussed above, the exhibits admitted into

evidence in this case consist of Claimant’s Exhibit 1, medical records, consisting of one

index page and 23 numbered pages thereafter; Claimant’s Exhibit 2, additional medical

records, consisting of one index page and 34 numbered pages thereafter; Claimant’s

Exhibit 3, additional medical records, consisting of one index page and five numbered

pages thereafter; Claimant’s Exhibit 4, three photographs; and Respondents’ Exhibit 1,

another compilation of Claimant’s medical records, consisting of one index page and 13

numbered pages thereafter.

In addition, without objection by the parties, I have blue-backed to the record the

following documents:  (1) the June 15, 2012 letter from Claimant’s counsel to the

Commission seeking to add an issue concerning the application of the Made Whole

Doctrine, consisting of one page; (2) the July 16, 2012 letter from Claimant’s counsel to

the Commission, seeking to include in the record a printout of Claimant’s unpaid medical

expenses (attached) (the attachment has been blue-backed only as a proffered exhibit),

along with Respondents’ July 20, 2012 objection thereto, consisting of four pages; and (3)

the August 17, 2012 letter from Claimant’s counsel to the Commission, seeking to include

in the record an order from the United States Bankruptcy Court (attached) (the attachment
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has been blue-backed only as a proffered exhibit), along with Respondents’ August 21,

2012 objection thereto, consisting of four pages.

PRELIMINARY RULINGS

Addition of Issue Concerning Application of Made Whole Doctrine

As stated above, the prehearing conference on this claim took place on May 7,

2012, and the prehearing order was issued that same day.  On June 15, 2012, well after

this but 18 days prior to the hearing, Claimant’s counsel wrote a latter to the Commission

that reads in pertinent part:

The hearing is presently scheduled in the above claim for July 3, 2012.  It is
necessary for me to add the issue of “made whole doctrine,” as respondents
have assert[ed] a lien against the claimant’s third party court claim.  We will
provide you with the break-down of a settlement that has been offered to Mr.
Dollar in connection with this “third party” claim as quickly as possible.  Mr.
Dollar is represented by Attorney Will Sanders, of Matthew, Sanders, and
Sayes, and he is sending this information along to me which I will, in turn,
provide to you and Mr. Ryburn.

At the hearing, the following colloquy took place:

MR. DAVIS:  Your Honor, the Respondents are holding a lien against Mr.
Dollar’s third-party claim or third-party claims.  It is actually as Mr. Ryburn
stated correctly, there are two insurance outfits involved, underinsured and
uninsured motorist policies involved.  Mr. Dollar has received a policy limit
offer of twenty-five thousand dollars [$25,000.00] for the, I think it’s the
uninsured motorist, and he cannot accept that money because the
Respondents are holding a lien against it asserting their subrogation rights.
The Claimant is contending that he is not made whole by virtue of the receipt
of this offer or this money.  He’s got a least ten thousand dollars’
[$10,000.00] worth of medical expenses that are documented and part of the
exhibits that we have made into the record.  When you consider his lost
wages which is part of his temporary disability claim today that he’s going to
have lost wages as part of his personal injury claim as well as pain and
suffering and his potential future lost wages he would not be made whole by
payment of twenty-five thousand dollars [$25,000.0] for the personal injury
action.
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THE COURT:  All right.  Mr. Ryburn, the Respondents object to the addition
of this issue, correct?

MR. RYBURN:  That’s correct.

THE COURT:  I will hear you now on your objection.

MR. RYBURN:  First of all, Your Honor, we object to the inclusion of this
issue for this hearing because it was not the subject of the prehearing
conference.  It was not brought up until later.  Secondly, I don’t have any
documentation about this third-party settlement.  I don’t know who gets what
or when or how; and thirdly, there is the potential for the Claimant to receive
more than the amount which he is indicating today, which means that a
determination of made whole can’t be done until the entire settlement
amount is known, which we don’t know at this point, so I think it’s premature
and it’s also not something that was included in the discussion during the
prehearing conference.

THE COURT:  All right.  Mr. Davis, anything further on this?

MR. DAVIS:  Your Honor, I’d just say that I believe I indicated to the Court
well in advance of this hearing that we wish to add this issue and so the fact
that we had not discussed it at the conference is simply, you know, is
irrelevant to the timing of it.  We’ve made an appropriate modification in the
same fashion that we’ve appropriately modified and withdrawn our claim for
temporary partial disability, we’ve added a claim for the issue of the made
whole doctrine.  I think that Mr. Ryburn has had plenty of time to
communicate to the Court before this moment that he wished to have that
issue suspended.

THE COURT:  Let me ask the parties, I do note in my review of the file that
the letter the Commission received notifying the Commission of this–that the
Claimant was going to try to add this issue or sought or was seeking to add
this issue is a June 15, 2012, letter.  Is that the one Mr. Davis?

MR. DAVIS:  Yes.

THE COURT:  Okay.  Any objection to me blue-backing this letter for the
record counsels?

MR. DAVIS:  No, sir.

MR. RYBURN:  No, sir.
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THE COURT:  All right.  I will do that as part of my addressing this.  What I
will do is I’m going to take this motion to add this issue under advisement for
the time being.  I will rule upon it in the opinion, and certainly, Mr. Davis,
anything you wish to offer today I will allow you to proffer it.  I don’t think, Mr.
Ryburn, it’s going to be necessary for you to object to it.  Obviously, if I don’t
accept this issue, anything he offers is going to be automatically irrelevant
so I don’t–unless you feel the need to I’ll go ahead and just consider any
evidence offered on this made whole to being subject to Respondents’
standing objection, is that acceptable to the parties?

MR. RYBURN:  Yes, sir.

MR. DAVIS:  Yes, sir.

THE COURT:  All right.  I will do that.  Let me get one more statement at
least on this from you, Mr. Ryburn.  Assuming I were ready to allow this
issue to be added today are Respondents ready to try this issue?

MR. RYBURN:  No, sir.

THE COURT:  All right.  I do want your position on that and I think you may
have alluded to that earlier, talking about that you had been surprised by this
but I did want a definitive statement on that.  Again, I’ll allow the evidence to
be proffered on this and I’ll take the motion to add this issue under
advisement.

Arkansas Code Annotated § 11-9-705(a)(1) (Supp. 2011) provides:

In making an investigation or inquiry or conducting a hearing, the Workers’
Compensation Commission shall not be bound by technical or statutory rules
of evidence or by technical or statutory rules of procedure, except as
provided by this chapter, but may make such investigation or inquiry, or
conduct the hearing, in a manner that will best ascertain the rights of the
parties.

After due consideration of this matter, I find that this issue should not be addressed at this

time because doing so would not help to “best ascertain the rights of the parties.”  Again,

the matter was not raised until 18 days before the hearing–well after the prehearing

conference and preparation of the prehearing order.  Regardless, the issue was not ready
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to be tried.  This is shown by two things.  First, Claimant testified that he is unaware of

what he might ultimately receive in his third-party actions:

Q. Now, Mr. Dollar, you have a–you testified about an offer from an
insurance company about settling your third-party claim, is that
correct?

A. Correct.

Q. Is that all you’re going to get?

A. I have no idea.  I’m not a fortune teller.  I don’t know.

Q. Is there still another claim pending for more insurance proceeds to
pay you to settle your case, do you still have that going?

A. Yes, sir.  I’m–yeah.

Q. So we at this point in time right here we don’t know what you’re going
to get–

A. We have no idea, no.

Q. –on the third-party case at all?

A. No, sir.

Second, he has attempted on two separate occasions, post-hearing, to include additional

evidence on this matter (addressed infra).  Consequently, the issue of whether Claimant

has been made whole is not yet ripe.  Instead of being addressed at this time, it will be

reserved.

Admission of Evidence After the Closing of the Record

As mentioned above, Claimant has twice sought since the closing of the record on

July 3, 2012 to have additional evidence admitted into the record.  On July 16, 2012, his

counsel wrote a letter to the Commission that reads in pertinent part:
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Following our recent hearing, Mr. Dollar was able to provide me with a print-
out more clear and defining the extent of his unpaid medical expenses.  I am
enclosing a copy of this information and asking that it be included in the
record.  This information may cause you to table the “made whole doctrine”
issue or it may be of benefit to you.

Enclosed with the correspondence was a one-page spreadsheet that purported to show

an itemization of Claimant’s medical expenses.  By e-mail on July 20, 2012, Respondents’

counsel responded, stating:

I object to the proffer of evidence Mr. Davis is making on a post-hearing
basis.  I have no way to refute whether the bills have been paid or not and
no right of cross-examination now that the hearing is over.

Then, on August 17, 2012, Claimant’s counsel wrote the Commission a letter stating:

Enclosed is an “Agreed Order Approving Settlement” recently entered by US
Bankruptcy Judge Mixon in connection with Randy Dollar’s personal injury
settlement (which is connected to our workers’ compensation claim).  As you
can see, in paragraph 4 it has been specifically determined that “the debtor
[Mr. Dollar] has not been made whole.”

I thought that this information may be important with respect to our workers’
compensation issue(s).  I would like to have this document introduced into
our record.  If you do not believe it appropriate, then I would ask that the
matter be included, at the very least, as a “proffer.”

The two-page order, entered by Judge Mixon on August 8, 2012, was enclosed.

Respondents filed an objection on August 21, 2012, stating:

[The order] was not tendered prior to the hearing as required by the
prehearing order.  Secondly, the order appears to be an agreed order
approving the settlement but there was no agreement by my client as to any
part of this settlement.  I do not think an agreed order that is between the
claimant and some third party has any bearing on the workers’ compensation
issues.

I took these proffers, and the objections thereto, under advisement.
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With respect to the spreadsheet, I note that the Arkansas Supreme Court held in

Mason v. Lauck, 232 Ark. 891, 340 S.W.2d 575 (1960), that in order to submit new

evidence, a party must show, among other things, that he or she was diligent in presenting

this evidence.  See also Haygood v. Belcher, 5 Ark. App. 127, 633 S.W.2d 391 (1982).

I find that Claimant has not done this.  Whether or not the spreadsheet existed prior to the

hearing, it is clear that it could have been prepared and offered at that time.  Moreover, the

belated offering of this evidence violates § 11-9-705(c)(1)(A), which reads:  “All . . .

documentary evidence shall be presented to the designated representative at the initial

hearing on the controverted claim . . . .”  Furthermore, it abridges the prehearing order,

which states:  “Exhibits and the identity of witnesses must be exchanged at least seven (7)

days prior to the hearing.”  Finally, I note that § 11-9-705(c)(1)(C)(i) provides:  “Further

hearing for the purpose of introducing additional evidence will be granted only at the

discretion of the hearing officer or commission.”  For me to allow the spreadsheet into

evidence at this juncture would constitute an abuse of that discretion.  Therefore,

Claimant’s motion is hereby denied with respect to this item.

As for the Agreed Order, it did not come into existence (at least in signed form) until

well after the hearing.  So, the time in which it is being offered does not serve as an

impediment to its belated admission.  But as Claimant’s counsel pointed out in his August

17 letter, it is being offered at least primarily to show that he has not been “made whole.”

I have ruled that this issue is reserved.  Respondents have also pointed out that the order

is wholly irrelevant because his clients were not a party to it.  But I find that goes more to

the weight of it rather than whether it should come in at all.  The Commission has a “great
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1Of course, the exclusion of the spreadsheet and the Agreed Order here does
not foreclose Claimant from offering them at a subsequent hearing, particularly one
addressing the applicability of the Made Whole Doctrine.

deal of latitude in evidentiary matters.”  Bryant v. Staffmark, Inc., 76 Ark. App. 64, 61

S.W.3d 856 (2001).  After due consideration, I find that admission of the Agreed Order in

this proceeding1 would not help to “best ascertain the rights of the parties.”  Accordingly,

it shall be excluded from evidence.

ADJUDICATION

A. Whether Claimant sustained a compensable injury.

Claimant has contended that he sustained compensable injuries as the result of a

motor vehicle accident on October 11, 2011.  Respondents, in turn, deny that he suffered

any compensable injuries.

In order to prove the occurrence of an injury caused by a specific incident or

incidents identifiable by time and place of occurrence, a claimant must show that:  (1) an

injury occurred that arose out of and in the course of his or her employment; (2) the injury

caused internal or external harm to the body that required medical services or resulted in

disability or death; (3) the injury is established by medical evidence supported by objective

findings, which are those findings which cannot come under the voluntary control of the

patient; and (4) the injury was caused by a specific incident and is identifiable by time and

place of occurrence.  Mikel v. Engineered Specialty Plastics, 56 Ark. App. 126, 938 S.W.2d

876 (1997).  If a claimant fails to establish by a preponderance of the evidence any of the

above elements, compensation must be denied.  Mikel v. Engineered Specialty Plastics,

56 Ark. App. 126, 938 S.W.2d 876 (1997).  This standard means the evidence having
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greater weight or convincing force.  Barre v. Hoffman, 2009 Ark. 373, 326 S.W.3d 415;

Smith v. Magnet Cove Barium Corp., 212 Ark. 491, 206 S.W.2d 442 (1947).

With respect to aggravation of a pre-existing condition, an employer under the

Arkansas Workers’ Compensation Act takes an employee as the employer finds him.

Employment circumstances that aggravate pre-existing conditions are compensable.

Nashville Livestock Comm. v. Cox, 302 Ark. 69, 787 S.W.2d 64 (1990).  A pre-existing

infirmity does not disqualify a claim if the employment aggravated, accelerated, or

combined with the infirmity to produce the disability for which compensation is sought.  St.

Vincent Med. Ctr. v. Brown, 53 Ark. App. 30, 917 S.W.2d 550 (1996).  “An aggravation,

being an new injury with an independent cause, must meet the requirements for a

compensable injury.”  Crudup v. Regal Ware, Inc., 341 Ark. 804, 20 S.W.3d 900 (2000);

Ford v. Chemipulp Process, Inc., 63 Ark. App. 260, 977 S.W.2d 5 (1998).  This includes

the prerequisite that the alleged injury be shown by medical evidence supported by

objective findings.  See Heritage Baptist Temple v. Robison, 82 Ark. App. 460, 120 S.W.3d

150 (2003).

A claimant’s testimony is never considered uncontroverted.  Nix v. Wilson World

Hotel, 46 Ark. App. 303, 879 S.W.2d 457 (1994).  The determination of a witness’

credibility and how much weight to accord to that person’s testimony are solely up to the

Commission.  White v. Gregg Agricultural Ent., 72 Ark. App. 309, 37 S.W.3d 649 (2001).

The Commission must sort through conflicting evidence and determine the true facts.  Id.

In so doing, the Commission is not required to believe the testimony of the claimant or any



Dollar - Claim No. G201114 15

other witness, but may accept and translate into findings of fact only those portions of the

testimony that it deems worthy of belief.  Id.

As the parties have stipulated, Claimant was employed by Respondent Costner

Excavating, Inc. (hereinafter “Costner”) on October 11, 2011, when he was involved in a

work-related motor vehicle accident.  He was a driver of a large dump truck there.  In his

testimony, he described the incident:

I was on the main road going through at Batesville here, I think it’s Saint
Louis [Street], and I was going to turn down there right before you get to the
river at that red light.  We were hauling shale over to the sewage treatment
plant back behind Jody’s Restaurant down there on the river and I got into
the turn lane to make a left hand turn and I observed another driver, he also
got into the turn lane.  You know, I thought at first he was just trying to beat
me into the turn so I moved over to my fast lane on the southbound side and
he continued over into my fast lane.  I moved over to my slow lane on the
southbound side and he kept coming over.  I ran from him.  I was trying to
get away from him and we collided and the point of impact was right by the
yellow line between my fast and slow lanes.

Claimant made clear that the collision was somewhat head-on, with the other driver

traveling north at about 45 miles per hour at the time of impact, while he traveling south

at about 35 miles per hour.  As a result of the crash, which happened about 1:30 a.m., both

the truck and the Chrysler 300 driver by the other driver were totaled.  The dump truck was

struck in the front on the driver’s side.  Claimant described it as “a really bad impact” that

resulted in, among other things, the power steering gear box being torn out of the truck.

He was wearing a seat belt at the time of the collision, but the shoulder strap did not hold,

according to Claimant.  He added:  “I went forward pretty good.”

Per the testimony of fellow driver James Belt, which the parties stipulated would be

corroborated by the other drivers who had been subpoenaed to testify–Gary Southerland,
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Jr.; James Croney; Wayne Cooper and Jim Jones–Claimant did not appear to have any

physical difficulties prior to the accident.  Charles Haggerman, Claimant’s longtime friend,

confirmed this.  However, after the collision Claimant complained to Belt of pain in his arms

and neck.  He told Haggerman of back difficulties that made it problematic for him to drive;

and he has presented with neck symptoms also.  When interviewed initially after the

accident, Claimant complained of being sore and shaken up, but stated that he would be

okay.  However, his symptoms persisted.

This is corroborated by Claimant, who denied having pre-existing physical

problems.  But beginning about two weeks after the accident, his hands became numb

every time he lay down.  He reported having problems to Costner’s human resource

officer, and as a result, he was sent for medical treatment.  His symptoms progressed to

the point that he was having not only hand numbness, but also in his arms and shoulders.

He was experiencing neck and lower back pain as well.

The photographs in evidence depict the severity of the impact.  The left front fender

and the tire are substantially misaligned, and even the steps leading up into the cab of the

truck appear to be dented and damaged.  LaDonna Costner, one of the owners of the

business, confirmed that all this damage occurred in the collision.

With respect to the objective findings of Claimant’s injuries, the medical records in

evidence reflect that he has undergone a number of diagnostic procedures.  A thoracic

MRI on January 20, 2012 showed “marrow edema involving the posterior elements of T9

and T10.  Dr. Melanie Hoover, who read the MRI, wrote that with respect to this finding,

“Nondisplaced nonacute fracture at this site cannot be excluded.”  However, Claimant later
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underwent a bone scan that was normal.  In light of this, Dr. Brent Sprinkle on February

6 2012 wrote:  “So the changes described on the thoracic MRI are not consistent with

fracture phenomena, is probably consistent with degenerative phenomena.”  The

Commission is authorized to accept or reject a medical opinion and is authorized to

determine its medical soundness and probative value.  Poulan Weed Eater v. Marshall, 79

Ark. App. 129, 84 S.W.3d 878 (2002).  I credit Sprinkle’s opinion, and find that there is no

objective evidence of a thoracic spine injury.

But on January 20, 2012, Claimant also underwent a cervical MRI.  This showed,

inter alia, “loss of the normal cervical lordosis” and a posterior annular tear at C5-6.

Straightening of the lordotic curvature is an objective finding.  See Estridge v. Waste

Management, 343 Ark. 276, 33 S.W.3d 167 (2000).  Annular tears can likewise constitute

objective findings of an injury.  See Crow v. Anchor Pkg., 2010 AWCC 108, Claim No.

F901070 (Full Commission Opinion filed July 21, 2010).  Claimant’s lumbar MRI, also

administered on January 20, 2012, reflected a left foraminal annular tear at L4-5.  Based

on the foregoing I find that the medical evidence, supported by objective findings, shows

that Claimant sustained injuries to his cervical spine and lumbar spine.

To show that these injuries arose out of his job at Costner, Claimant must show that

a causal connection existed between the injury and his employment.  Gerber Products v.

McDonald, 15 Ark. App. 226, 691 S.W.2d 879 (1985).  An injury occurs “in the course of

employment” when it occurs “within the time and space boundaries of the employment,

while the employee is carrying out the employer’s purpose or advancing the employer’s

interests directly or indirectly.”  Olsten Kimberly Quality Care v. Pettey, 328 Ark. 381, 944
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S.W.2d 524 (1997); Pilgrims Pride Corp. v. Caldarera, 54 Ark. App. 92, 923 S.W.2d 290

(1996).

Again, the parties stipulated that the October 11, 2011 collision was work-related.

Based on my review of the evidence, I find that the cervical and lumbar injuries were

caused by this accident.  A causal relationship may be established between an

employment-related incident and a subsequent physical injury based on the evidence that

the injury manifested itself within a reasonable period of time following the incident, so that

the injury is logically attributable to the incident, where there is no other reasonable

explanation for the injury. Hall v. Pittman Construction Co., 234 Ark. 104, 357 S.W.2d 263

(1962).  The injuries caused internal physical harm to his body, and they necessitated his

undergoing treatment.  Therefore, he has proven by a preponderance of the evidence that

he suffered compensable injuries to his cervical and lumbar spine.  However, he has not

established that he sustained a compensable injury to his thoracic spine or to any other

part of his body.

B. Whether Claimant is entitled to a change of physician.

Claimant has argued that he is entitled a one-time change of physician.  Arkansas

Code Annotated § 11-9-514(a) (Repl. 2002) provides that claimants are entitled to a one-

time change of physician in cases in which the employer selected the physician(s).  But

the Commission has found that the change-of-physician rules do not apply during a

controverted period.  Hawkins v. Jefferson Reg. Med. Ctr., 2003 AWCC 154, Claim No.

E502382 (Full Commission Opinion filed August 12, 2003).  The evidence shows that

Respondents paid for Claimant’s initial treatment–which was by physicians of their
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2While Claimant admitted that he later went on his own to Drs. John Wornock
and Tim Burson, he did not do this by means of a change of physician.  He has not
asked that I find Respondents liable for this treatment; and I will not address sua
sponte whether this treatment was reasonable and necessary.  See Carthan v. School
Apparel, Inc., 2006 AWCC 182, Claim No. F410921 (Full Commission Opinion filed
November 28, 2006)(improper for administrative law judge to address issues sua
sponte); Singleton v. City of Pine Bluff, 2006 AWCC 34, Claim No. F302256 (Full
Commission Opinion filed February 23, 2006), rev’d on other grounds, No. CA06-398
(Dec. 6, 2006) (unpublished)(same).

choosing.2  Claimant petitioned the Medical Cost Containment Division of the Commission

for a change of physician, but was denied because Respondents controverted additional

treatment.

I have found that Claimant has proven that he sustained compensable injuries to

his cervical and lumbar spine.  For that reason, I find that upon return of this case to the

Commission’s general files (if the decision is not appealed, or once appeals have

concluded), it should be re-assigned to the Medical Cost Containment Division to process

his one-time change of physician.

C. Whether Claimant is entitled to temporary total disability benefits.

Claimant has asked that the Commission award him temporary total disability

benefits.  The compensable injuries to his cervical and lumbar spine are unscheduled.

See Ark. Code Ann. § 11-9-521 (Repl. 2002).  An employee who suffers a compensable

unscheduled injury is entitled to temporary total disability compensation for that period

within the healing period in which he has suffered a total incapacity to earn wages.  Ark.

State Hwy. & Transp. Dept. v. Breshears, 272 Ark. 244, 613 S.W.2d 392 (1981).  The

healing period ends when the underlying condition causing the disability has become
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stable and nothing further in the way of treatment will improve that condition.  Mad

Butcher, Inc. v. Parker, 4 Ark. App. 124, 628 S.W.2d 582 (1982).

In his contentions, Claimant has alleged that he is entitled to temporary total

disability benefits from January 20, 2012 to a date yet to be determined.  His testimony,

which I credit, was that he worked from the date of the accident until January 20, 2012.

But he agreed that Respondents paid him these benefits for a time after he ceased

working:

Q. Okay.  Other than this period of time that you worked–excuse me, that
[you] were paid temporary disability–

A. Yes, sir.

Q. –the latter part of January to the latter part of February, other than
that period of time I take it you haven’t received any money benefits
since you last worked at Costner?

A. That’s correct.  Just what workmen’s comp paid me, I think four weeks
and then they paid me for my mileage.

The evidence preponderates that he received benefits until February 28, 2012.  His own

counsel admitted this during his summation:

Mr. Dollar is entitled to temporary disability benefits from when he last
received those benefits which apparently was February 28th of 2012 and
continuing through a date to be determined.

Again, he is only entitled to these benefits during the period that he is (1) totally

incapacitated from earning wages and (2) still in his healing period.  Notwithstanding any

other factor, once Claimant’s healing period has ended, so has his entitlement to

temporary total disability benefits.

At the hearing, Claimant testified as to his work status:
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Q. Now, Doctor, I believe it was Rutherford, released you to go back to
work without restrictions, without impairment in February the 28th of
2012, is that right?

A. Yes.

Q. Has any doctor taken you off work since then?

A. I don’t think I can work because it hurts.

Q. But the only doctor who mentions whether you can work or not says
you can?

A. The only doctor–yes, sir.

This comports with the medical evidence.  On February 28, 2012, Dr. Rutherford

wrote:

Mr. Dollar is seen in followup.  MRI brain SPECT scan brain and routine
EEG have all proven normal.  Neuro-ophthalmological evaluation by Dr.
Andrew Lawton proved normal other than possible dry eyes as the basis for
his ophthalmological complaints.  He was noncompliant with
neuropsychological test.  He walked out after completing 5 tests he did
complete enough of the evaluation for Dr. Johnson to conclude that there
was no evidence for traumatic brain injury but there was evidence for
functional overlay and exaggeration symptoms.  This correlates with the
nonorganic weakness noted on initial neurological examination.  Test results
were reviewed with Mr. Dollar.  He was advised that there was no objective
evidence for neurological injury.  He was also advised he may return to
regular work duties without restriction effective immediately.  There is no
impairment from a neurological perspective.  Followup with myself is not
required[.]  Mr. Dollar [has] been released from neurological care effective
today.

The evidence reflects that this release was the final one he received.  Dr. Sprinkle,

who treated Claimant for his compensable cervical and lumbar injuries, wrote on February

6, 2012 that he would “likely be at maximum medical improvement” following physical

therapy for these portions of his spine “since he declined to try any injection options.”

While Claimant stated that he went to such therapy, but the therapist was unable to touch
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his back because of his pain, this is not reflected in the records before me.  Consequently,

I find that the evidence preponderates that he reached the end of his healing period no

later than February 28, 2012.

His treatment thereafter does not change this result.  Dr. Burson saw him on June

7, 2012.  He did not keep Claimant off work.  Instead, he wrote that after reviewing the

MRIs he “did not see anything surgical that would relieve [Claimant’s] pain.”  Burson

referred him to pain management.  Persistent pain, by itself, is not sufficient to extend the

healing period.  Mad Butcher, supra.

For the foregoing reasons, I find that Claimant has not proven by a preponderance

of the evidence his entitlement to additional temporary total disability benefits after

February 28, 2012.

D. Whether Claimant is entitled to a controverted attorney’s fee.

One of the purposes of the attorney's fee statute is to put the economic burden of

litigation on the party who makes litigation necessary.  Brass v. Weller, 23 Ark. App. 193,

745 S.W.2d 647 (1998).  The evidence establishes that while Respondents initially

accepted this claim and paid Claimant benefits, including temporary total disability benefits,

they later reversed course and controverted the matter in its entirety.  Claimant’s attorney

is thus entitled to a controverted attorney’s fee on all indemnity benefits that have been

paid, pursuant to Ark. Code Ann. § 11-9-715 (Repl. 2002).  See Cleek v. Great Southern

Metals, 335 Ark. 342, 981 S.W.2d 529 (1998).

CONCLUSION AND AWARD
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Respondents are directed to pay/furnish benefits in accordance with the findings of

fact and conclusions of law set forth above.  All accrued sums shall be paid in a lump sum

without discount, and this award shall earn interest at the legal rate until paid, pursuant to

Ark. Code Ann. § 11-9-809 (Repl. 2002).  See Couch v. First State Bank of Newport, 49

Ark. App. 102, 898 S.W.2d 57 (1995).

IT IS SO ORDERED.

________________________________
Hon. O. Milton Fine II
Administrative Law Judge


