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STATEMENT OF THE CASE

On February 7, 2012, the above-captioned claim was heard in Batesville, Arkansas.

A prehearing conference took place on December 5, 2011.  A prehearing order entered

that same day pursuant to the conference was admitted without objection as Commission

Exhibit 1.  At the hearing, the parties confirmed that the issues and respective contentions,

as amended, were properly set forth in the order.

Stipulations

The parties discussed the stipulations set forth in Commission Exhibit 1.  With the

amendment of the fourth stipulation, they are the following four, which I accept:

1. The Arkansas Workers’ Compensation Commission has jurisdiction over this

claim.

2. The employer/employee relationship existed on or about August 11, 2011.
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3. The claim has been controverted in its entirety.

4. Claimant’s average weekly wage of $477.12 entitles him to a temporary total

disability rate of $318.00.

Issues

At the hearing, the parties discussed the issues set forth in Commission Exhibit 1.

The following were litigated:

1. Whether Claimant sustained a compensable injury in the form of a hernia.

2. Whether Claimant is entitled to reasonable and necessary medical

treatment.

3. Whether Claimant is entitled to temporary total disability benefits.

4. Whether Claimant is entitled to a controverted attorney’s fee.

All other issues have been reserved.

Contentions

The respective contentions of the parties are as follows:

Claimant:

1. Claimant contends that he sustained a compensable hernia injury during the

course and scope of his employment with Respondents.

Respondents:

1. Respondents contend that Claimant did not sustain a compensable injury in

the course and scope of his employment.

FINDINGS OF FACT AND CONCLUSIONS OF LAW
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1The photograph does not include the subject’s face and head.

2Claimant also objected on the basis of relevancy.  But because I have excluded
it for violation of the prehearing order provision discussed above, the other objection is
moot and will not be addressed.

After reviewing the record as a whole, including medical reports, documents, and

other matters properly before the Commission, and having had an opportunity to hear the

testimony of the witnesses and to observe their demeanor, I hereby make the following

findings of fact and conclusions of law in accordance with Ark. Code Ann. § 11-9-704

(Repl. 2002):

1. The Arkansas Workers’ Compensation Commission has jurisdiction over this

claim.

2. The stipulations set forth above are reasonable and are hereby accepted.

3. Claimant’s Proffered Exhibit 2 will not be admitted into evidence.

4. Claimant did not prove by a preponderance of the evidence that he

sustained a compensable injury in the form of a hernia.

5. Because of the above finding, the remaining issues are moot and will not be

addressed.

PRELIMINARY RULINGS

Admissibility of Claimant’s Proffered Exhibit 2

At the hearing, Claimant’s counsel moved for the admission of what was

represented to be a photograph of himself.1  Respondents’ counsel objected to the

admission, noting that, inter alia,2 it had not been furnished to him at least seven days

before the hearing.  Claimant’s counsel agreed that he had not exchanged the photograph



Delgado - Claim No. G107133 4

with opposing counsel prior to the day of the hearing.  The prehearing order in this case,

Commission Exhibit 1, provides in pertinent part:

Exhibits and the identity of witnesses must be exchanged at least seven (7)
days prior to the hearing.  All depositions must be completed prior to the
hearing.  Medical reports must be exchanged at least seven (7) days prior
to the hearing pursuant to Ark. Code Ann. § 11-9-705(c)(2)(A).  Evidence not
disclosed in compliance with this Order shall not be considered as evidence
unless prior permission of the Commission is obtained and for good cause
shown.

Claimant by his own admission did not comply with the order by giving this item to

Respondents at least seven days prior to the hearing.  Nonetheless, I have the discretion

to admit or exclude the evidence.  See Coleman v. Pro Transportation, Inc., 97 Ark. App.

338, 249 S.W.3d 149 (2007).  However, under the circumstances presented here I cannot

properly admit the evidence.  Nothing before me excuses Claimant’s failure to provide the

proffered exhibit within the requisite period.  Hence, Claimant’s Proffered Exhibit 2 will not

be admitted into evidence, and will not be considered.  See Jobe v. St. Vincent

North/Sherwood, 2005 AWCC 109, Claim No. F105594 (Full Commission Opinion filed

May 27, 2005), aff’d sub nom. St. Vincent Health Systems v. Jobe, No. CA 05-823 (Ark.

Ct. App. Feb. 8, 2006)(unpublished).

CASE IN CHIEF

Summary of Evidence
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3However, Claimant on cross-examination admitted that he can speak a fair
amount of English, and acted as an interpreter at times for non-English-speaking
workers at AID.

4The transcript reflects that the court reporter designated these documents “Joint
Exhibit 1" and stated that they were retained in the Commission’s files.  But because
the documents were not created until after the hearing, and because they do not bear
an exhibit sticker, they have been blue-backed out of an abundance of caution.

The witnesses at the hearing were Claimant, Randal Crabtree, Joe Conley and

Sandra Dossett.  The Commission, at Claimant’s request, had a certified Spanish

language interpreter, Shannon Tanner, interpret the proceedings to him.3

In addition to the prehearing order discussed above, exhibits admitted into evidence

in this case were Claimant’s Exhibit 1, a compilation of his medical records, consisting of

one index page and nine numbered pages thereafter; Respondents’ Exhibit 1, nonmedical

records, consisting of one index page and nine numbered pages thereafter; Respondents’

Exhibit 2, the record of Claimant’s December 1, 2010 visit to Dr. Verona Brown, consisting

of one page; and Respondents’ Exhibit 3, the transcript of the deposition of Claimant taken

January 6, 2011, consisting of 36 numbered pages (per Commission policy, this exhibit,

separately bound, has been retained in the Commission’s file).

Also, without objection, I have blue-backed to the record the following:  the February

18, 2012 letter to the Commission from Shannon Tanner, and her attachment thereto,

consisting of two pages.4  In accordance with Sapp v. Tyson Foods, Inc., 2010 Ark. App.

517, ___ S.W.3d ___, the blue-backed documents have been served on the parties in

conjunction with this opinion.

Adjudication
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Introduction

Claimant has alleged that he sustained a compensable injury in the form of a hernia

while working for Respondent AID Temporary Services, Inc. (“AID”).  Respondents, in turn,

have denied that he sustained a compensable injury.

A. Compensability

Arkansas Code Annotated § 11-9-523(a) (Repl. 2002), which the I find applies to

the analysis of this alleged injury, provides that in order to establish a compensable hernia,

the claimant must prove the following:

(1) That the occurrence of the hernia immediately followed as the result
of sudden effort, severe strain, or the application of force directly to
the abdominal wall;

(2) That there was severe pain in the hernial region;

(3) That the pain caused the employee to cease work immediately;

(4) That notice of the occurrence was given to the employer within forty-
eight (48) hours thereafter; and

(5) That the physical distress following the occurrence of the hernia was
such as to require the attendance of a licensed physician within
seventy-two (72) hours after the occurrence.

In passing Act 796 of 1993, the General Assembly made it plain that the provisions

of the Arkansas Workers’ Compensation Act are to be strictly construed by the

Commission and the courts.  See id. § 11-9-704(c)(3); Duke v. Regis Hairstylists, 55 Ark.

App. 327, 935 S.W.2d 600 (1996).  “Strict construction means narrow construction and

requires that nothing be taken as intended that is not clearly expressed.”  Hapney v.

Rheem Mfg. Co., 341 Ark. 548, 26 S.W.3d 771 (2000).
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If the claimant fails to establish by a preponderance of the evidence any of the

requirements for establishing compensability, compensation must be denied.  Mikel v.

Engineered Specialty Plastics, 56 Ark. App. 126, 938 S.W.2d 876 (1997).  The standard

“preponderance of the evidence” means the evidence having greater weight or convincing

force.  Barre v. Hoffman, 2009 Ark. 373, 326 S.W.3d 415; Smith v. Magnet Cove Barium

Corp., 212 Ark. 491, 206 S.W.2d 442 (1947).

A claimant’s testimony is never considered uncontroverted.  Nix v. Wilson World

Hotel, 46 Ark. App. 303, 879 S.W.2d 457 (1994).  The determination of a witness’

credibility and how much weight to accord to that person’s testimony are solely up to the

Commission.  White v. Gregg Agricultural Ent., 72 Ark. App. 309, 37 S.W.3d 649 (2001).

The Commission must sort through conflicting evidence and determine the true facts.  Id.

In so doing, the Commission is not required to believe the testimony of the claimant or any

other witness, but may accept and translate into findings of fact only those portions of the

testimony that it deems worthy of belief.  Id.

The medical evidence shows that Claimant suffered a right inguinal hernia.  On

August 16, 2011, he presented to Dr. Brown with pain in his right groin area that he stated

began about five days before while he was stacking 30 to 45-pound boxes at work.  Brown

examined Claimant and observed “what appear[ed] to be a probable inguinal hernia on the

right.”  The doctor added, “There is a bulging along his groin and inguinal area.”  Dr. J.S.

Padilla on August 30, 2011 confirmed this, finding that Claimant had an indirect inguinal

hernia on the right.  Claimant told Padilla that he felt a sharp pain in the right groin on
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August 11, 2011 as he was lifting heavy boxes of chicken.  On August 31, 2011, Dr. Padilla

performed a laparoscopic right inguinal hernia repair with mesh.

When asked at the hearing how he acquired this condition, Claimant testified that

on Thursday, August 11, 2011 at 2:00 p.m. he was stacking boxes inside a railcar–part of

his job at Batesville Cold Storage (hereinafter “Batesville”–where he worked as an

employee of Respondent AID, a temporary services agency).  The boxes were of two

sizes:  33 and 45 pounds.  Over the course of a workday, he and a co-worker would stack

more than 2,000 such boxes.  On this occasion, he had been working two to three hours,

stacking boxes all the way to the ceiling.  This required at times that he stand on tiptoe and

even jump to position the top boxes.  This was because the ceiling of the railcar was over

three feet higher than Claimant, who is five feet, six inches tall.  At the time of his alleged

injury,

When I lifted a box up and I was pushing it up way up high I felt a pain here
. . . below my umbilical cord [navel] . . . on the right side . . . I felt a pain and
then when I touched it I could feel like a little ball inside.

As a result, he stopped working for five to ten minutes and simply leaned against the side

of the railcar.  While Claimant stated that in December 2010 he experienced pain in his

right lower quadrant inguinal area after picking up a heavy drain, it ultimately turned out

to be a pulled muscle and was not in the same area as the hernia at issue.  With oral

medication, that earlier condition resolved.

Claimant testified that he told Randal Crabtree, who was also in the railcar, that he

had “felt a pain”; but Crabtree did not respond.  According to Claimant, Crabtree told him

that he was a foreman; but Claimant later clarified that Crabtree simply said he was “lead.”
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However, he admitted that he had been instructed in writing (per Respondents’ Exhibit 2)

to report to Joe Conley.  He was the one who explained to Claimant where he would be

working and what he would be doing.  While Claimant testified in his deposition that he

would see Conley several times a day, at the hearing he clarified that it would depend on

where Claimant was working.  Claimant admitted that while Conley was his supervisor, he

also knew that Crabtree was not; and while Conley told him that Crabtree would show him

what to do in the railcars, he never informed Claimant that Crabtree was a “lead” or a “lead

person.”  Moreover, no one else informed Claimant that Crabtree was a “lead man” or

something similar.  He maintained that it was Crabtree himself who told him he had this

position; but this conversation did not occur in the presence of anyone else, and Crabtree

did not wear a different uniform, have different duties, or anything else that would show

that he was over Claimant.  However, Crabtree did give him orders.

In turn, Crabtree testified that he was merely a laborer at Batesville; he was never

a foreman, a lead man, a line leader, or anything similar to that.  Moreover, he denied

telling Claimant that he was any of those things.  According to him, while Claimant had

asked him if he was a “lead person,” he answered in the negative and told him to take any

complaints, etc. to Conley.  He denied even relaying information from Conley to the other

workers.  Crabtree’s testimony was that he recalled Claimant on one occasion telling him

that he was hurting.  This occurred while the two were loading a railcar.  Crabtree replied

that he should inform Conley about it; then they proceeded to complete their workday.

However, he could not recall any other details concerning this incident.
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On the day after the alleged incident, August 12, 2011, Claimant (per his testimony)

told Conley about his injury.  Claimant’s testimony was that he again told Conley the

following Monday about his groin pain and stated that he could not work in the railcar.  In

response, Conley assigned him an easier task–wrapping plastic around the pallets and

pulling out slats.  While Conley allegedly told Claimant that he would report the injury, to

Claimant’s knowledge he did not do so until Tuesday, August 16, 2011.

On the stand, Conley testified that he is a warehouse supervisor at Batesville and,

in that capacity, was Claimant’s direct supervisor.  He stated that both Claimant and

Crabtree had the same job there; Crabtree was not a foreman, a lead person, or anything

similar to that.  Conley’s testimony was that Claimant did not tell him about having a

stomach or groin problem due to stacking boxes until Monday, August 15, 2011 at 8:00

a.m.  That was when the report of the alleged incident was prepared.  That same day, per

Conley, he notified Sandra Dossett of AID about the occurrence–that he was complaining

that his abdomen was hurting.  He made this notification by calling her cell phone because

he could not reach her at her regular number.  Dossett faxed a report form–part of

Respondents’ Exhibit 1–that day.  Conley also testified that he never had a problem

communicating with Claimant, and maintained that while he had contact with Claimant on

August 11, 2011, no mention of a problem with his abdomen was made that day.  While

he could not recall what their conversation had been about, he was certain he would have

remembered the reporting of an injury.

Claimant, on the other hand, testified that on August 16, 2011, he filled out

paperwork reporting the alleged incident and was thereafter sent to Dr. Brown.  Claimant
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5She did this while still under the § 25-15-101(d) oath that was administered to
her at the hearing.

stated that he “was in a lot of pain” at that point.  Brown saw him and then referred him to

a surgeon, Dr. Padilla, who ultimately performed the hernia repair.  As a result, the bulge

disappeared, and Claimant has not seen Padilla since September 8, 2011.  However, he

did not immediately return to work for Cold Storage “because I asked for some more time

to recuperate.”  He never went back to his old job because he felt it would be too difficult.

Instead, he is now a grader for a wood flooring company.

During his deposition, Claimant did not have a certified interpreter present.  Instead,

his spouse (who I note was not sworn in on the record pursuant to Ark. Code Ann. § 25-15-

101(d) (Supp. 2011)) interpreted for him.  When asked at the hearing about his wife

interpreting his testimony to be that he experienced only a “like small pain, like little pain”

at the time he was allegedly injured, Claimant objected.  Ultimately, the parties agreed that

Ms. Tanner, the certified interpreter at the hearing, would listen to the audio recording of

the deposition and give an interpretation.5  According to her interpretation, when he was

asked at that time how the pain felt at the time he allegedly sustained the hernia, he

responded:  “A pain like, this, a small pain, and I felt–I touched a lump down there.”

However, at the hearing Claimant maintained that his groin area was “very painful,”

and that he otherwise would not have sought medical treatment.  When asked why he had

testified otherwise at the deposition, he responded:  “It was a constant pain.”  He added

that he stopped working because the pain would become much worse if he lifted boxes
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over his head.  Claimant admitted that he was supposed to report any injuries to AID.  But

he explained that Conley told him that he would take care of that.

Dossett testified that she is a staff supervisor for Respondent AID, and that she is

acquainted with Claimant.  She stated that Claimant has acted as an interpreter for

Spanish-speaking applications on occasion.  According to Dossett, Claimant was furnished

a notice (part of Respondents’ Exhibit 1) that stated in addition to notifying the on-site

supervisor in the even of an injury (Conley in this instance), the AID employee is to call

870-698-0801–Dossett’s number–to report it as well.  Dossett recalled that on Monday,

August 15, 2011, Conley called her cell phone at 3:21 p.m. (confirmed from the telephone

records in Respondents’ Exhibit 1) to inform her that Claimant thought he had a hernia.

She also check with her office and discovered that no one–including Claimant–had left a

message for her.  Her testimony was that per the notice, if Claimant felt he had been

injured at Batesville, he was to notify his immediate supervisor (Conley) and then contact

AID at the above number.  She added that this number rolls over to an answering machine.

In analyzing the elements of § 11-9-523(a) in light of the above elements, I find that

Claimant has not met two of them:  namely, the second (“That there was severe pain in the

hernial region” and fourth (“That notice of the occurrence was given to the employer within

forty-eight (48) hours” after the occurrence).  With respect to the former one, I have

Claimant’s hearing testimony that the he was in a lot of pain versus his deposition

testimony that it was “small.”  I credit the latter over the former, since his deposition was

closer in time to the incident.  His medical records shed no light on this matter; while at one

point his pain was termed as “sharp,” its severity was not described.  While I recognize
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that in Darling Store Fixtures v. McDonald, 54 Ark. App. 60, 922 S.W.2d 748 (1996), the

Arkansas Court of Appeals cautioned against being “hypertechnical” in construing the

hernia statute, the fact remains that Claimant’s own assessment of his condition, which I

credit, clearly falls short of that statutory provision.

As for the fourth element, the evidence clearly shows that Claimant’s employer

(AID) was not notified of the August 11, 2011 incident (which, per Claimant’s testimony,

happened around 2:00 p.m.) until 3:21 p.m. on August 15, 2011–over 97 hours after the

alleged hernia happened.  Claimant sought to explain this by testifying that he told

Crabtree about it right after it occurred.  While Crabtree vaguely recalled Claimant telling

him about having pain, both he and Conley denied that he served in any supervisory

capacity.  And while Claimant testified that he told Conley the next day–August 12, 2011–I

instead credit Conley that this did not occur until August 15, 2011.  This is corroborated

by the incident report in evidence.  Claimant signed a notice, which is in evidence, stating

that he was to notify the on-site supervisor immediately in the event of an injury, and was

also to contact AID.  He did neither.  Again, AID/Dossett did not learn of the alleged hernia

until the day Conley found out about it; and even if Conley’s knowledge (which did not

happen until 8:00 a.m. that day) were somehow imputed to AID and Dossett, this still did

not take place for 90 hours, well in excess of the 48-hour requirement.

Consequently, the above two elements have not been met.  I thus cannot find that

Claimant has proven by a preponderance of the evidence that he sustained a

compensable injury in the form of a hernia.

B. Remaining Issues
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Because I have found that Claimant did not prove that he sustained a compensable

injury, the remaining issues–whether Claimant is entitled to reasonable and necessary

medical treatment, temporary total disability benefits, and a controverted attorney’s

fee–are moot and will not be addressed.

CONCLUSION

Based on the findings of fact and conclusions of law set forth above, this claim is

hereby denied and dismissed.

IT IS SO ORDERED.

________________________________
Hon. O. Milton Fine II
Administrative Law Judge


