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STATEMENT OF THE CASE

A hearing was conducted in the above style claim to determine the claimant’s entitlement

to additional workers’ compensation benefits.  On April 23, 2012, a pre-hearing conference was

conducted in this claim, from which a Pre-hearing Order of the same date was filed.  The Pre-

hearing Order reflects stipulations entered by the parties, the issues to be addressed during the

course of the hearing, and the contentions of the parties relative to the afore.  The Pre-hearing

Order is herein designated a part of the record as Commission Exhibit #1.

The testimony of Bruce Everett Delaney, Sr., the claimant, coupled with medical reports
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and other documentary evidence comprise the record in this claim.

DISCUSSION

Bruce Everett Delaney, Sr., the claimant, with a date of birth of March 3, 1967, is a 1984

high school graduate. The claimant  had to repeat the first, the third, and the fourth grades. While

in high school the claimant took resource classes – special education classes. As a consequence of

the afore the claimant was twenty years old when he graduated high school.

The testimony of the claimant reflects that while in school he had difficulty in the areas of

reading and math.  The claimant describes his present reading skills as not good at all, and offered

that he would be unable to read most of the articles in a newspaper.  The testimony of the

claimant reflects that his writing skills are also lacking particularly when it comes to spelling.  The

claimant has always lived in Gilmore, Arkansas, a community of approximately two hundred

residents.  At the time he graduated high school the claimant did not have any physical conditions

that prevented from doing whatever he wanted to do.

After getting out of high school the first job that the claimant held was with the City of

Gilmore.  The afore entailed working on the garbage truck and cutting grass with a lawn mower. 

The claimant was next employed at a business that sold tires, which was located in West Memphis

and Memphis.  The claimant’s duties in the afore employment entailed putting patches in tires. 

The claimant was next employed at Cedar Robinson with duties which entailed assembling and

painting small parts. The testimony of the claimant reflects that he was also employed at AFCO

Metals in West Memphis.  The claimant’s job duties in the afore employment included driving a

forklift as well as putting products on trucks to be shipped.  The claimant offered that in all of the

jobs that he had he earned more than minimum wage, estimating that he generally had a hourly
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rate of $12.00.  The claimant’s testimony reflects that each of his job required him to perform

manual labor, which he characterized as “heavy duty”. (T. 17).  

In October 2001, the claimant commenced employment with respondent-employer #1 as a

forklift driver.  The claimant provided a description of a normal day while working for

respondent-employer:

     I would drive a forklift, lift the products, like hammer steel
products, you know, it was very heavy and I would put stuff on a
conveyor and mostly spot trailers outside. (T. 18).

The claimant testified that performing his job entailed a lot of lifting, stooping, and bending

activities.  The claimant offered that the normal weight of the product that he lifted ranged from

thirty-five to forty pounds.   The claimant testified that he loved his job with respondent-employer

and that he worked continuously from his date of employment until his compensable injury of

October 28, 2010.  The claimant was never promoted during his employment with respondent-

employer.  The claimant testified that he did receive awards for being employed by respondent-

employer for five (5) and ten (10) years. The claimant’s testimony reflects that if he had his choice

he would like to continue working at respondent-employer, adding that he was planning on

retiring from there.  

During his employment history/working life, the claimant has not obtained any certificate

that allows him to do any specific occupation.  The testimony of the claimant reflects that all of

his training has been the product of on-the-job training.  The claimant’s testimony reflects that all

of his forklift driving jobs entailed manual labor as well.     

The claimant maintains that before his October 28, 2010, work-related accident his

physical condition was perfect.  The claimant testified that his hourly rate of pay at the time of his
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accident was “seventeen something”. (T. 20).  The clamant offered that during a normal week he

worked forty to fifty hours.  In addition to enjoying his job with respondent-employer the claimant

noted that he had a lot of friends that worked there as well.  

The claimant discussed the mechanics of his compensable October 2010, injuries:

     On October 20, 2010, I was told to go to the area to pick up
some pallets and bring them back to the shipping docks; so, they
could be shipped out.  As I picked up the pallets, I was stacking
back and back forth with the pallets and I went back and back forth
with them, I seen them shaking like they were going to fall off.  So,
I got scared and I stopped to - - you know, to check them out, you
know.  When I got to check them out and everything, because I
didn’t want them to fall on nobody, because I was driving out
where our traffic comes at, like, people’s walking, and I didn’t want
nothing to fall on anybody and hurt them.  And as I was checking
them, they had fell all the way off the pallet, and I was trying to re-
put them - - re-pile them on the pallet, and as I picked up the corner
- - the corner pallet, as I picked it up and I got ready to get it over
on the large pallet, the pallet had broke.  When it broke, the pallet,
it shift.  When it shift, it make the other three come off, and I fell on
the floor and everything landed on top of me.
(T. 20-21).

The claimant noted that he experienced extreme pain in his elbow, shoulder and knee.  The

claimant was seen at the emergency room of Crittenden Regional Hospital.  The claimant was

sent, on the same date, to Dr. Grant.  Later, the claimant was seen by Dr. Jeremy Swymn, a

Jonesboro orthopedic surgeon.

The claimant under went the first surgery on his left elbow on November 3, 2010, at St.

Bernards’ Medical Center in Jonesboro.  Following the left elbow surgery, the claimant testified

that he continued to experience pain and was unable to do anything with the left arm.  The

claimant continued to treat with Dr. Swymn for his left elbow injury.  The claimant’s testimony

reflects that Dr. Swymn referred him to other physicians for evaluation of the left elbow, to
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included Dr. Calandrucco at Campbell Clinic in Memphis.   

On December 21, 2010, the claimant underwent an MRI of the left shoulder.  The

claimant described the symptoms and complaints he experienced regarding his left shoulder which

he attributed to the October 28, 2010, accident:

     I had extremely pain in my left shoulder, and when I would try
to move it, I heard a popping in my shoulder, like catching,
popping, and catching in my shoulder. (T. 24).

The claimant has not undergone any surgery on his left shoulder.  The claimant is aware that Dr.

Swymn has suggested that there may be a SLAP tear in the left shoulder. 

The testimony of the claimant reflects that he underwent a manipulation of his left elbow

under anesthesia on January 7, 2011, to get some movement.  Approximately a month later the

clamant underwent another surgery on his left elbow to remove a screw.  The claimant explained

that in January and February 2011, he did not have any motion in the left elbow and was in a lot

of pain.

The claimant underwent a cervical MRI in June 2011.  The clamant’s testimony reflects

that he experienced problems with his neck that he attributed to the October 28, 2010, accident:

     Movement in my neck, extremely bad pain, and I had extremely
bad pain from my neck clean down to my shoulder all into my
elbow into my fingers. (T. 25).

The claimant was referred by Dr. Swymn to Dr. John Campbell, a Jonesboro neurosurgeon, to

treat his neck complaint.  On July 14, 2011, cervical surgery was performed by Dr. Campbell in

connection with the claimant’s neck injury.  The claimant offered that from his perspective the

cervical surgery did not relieve any of the symptoms that he experienced in his neck that extended

down into his shoulder.  The claimant further testified that the series of elbow surgeries did not
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relieve the symptoms that had their onset following the elbow injury. 

The claimant addressed the symptoms that he continue to experience with respect to his

left elbow which he attributes to the October 28, 2010, accident:

     My left elbow, I still have bad pains when I move it.  I have
problems like moving it, because I have a lot of popping in my
elbow, and it seems like it’ll be locking up on me and when it do it,
I have extremely pain. 

     I have some strength, but I cannot hold a glass of water.  I can’t
hold it long in my arm, because like everything gets numb, and I
drops the glass out of my hand.  (T. 26).

The claimant is right handed.   The claimant testified that he continues to have pain in his left

shoulder, which he attributes to the October 28, 2010, accident.  The testimony of the claimant

reflects that while he can lift his left arm to a certain extent, he is unable to lift it all the way to the

shoulder level.  The claimant offered that when he attempts to lift his left arm above shoulder level

he experiences bad pain in his shoulder and neck.  Regarding his continuing neck complaints, the

claimant’s testimony reflects:

     Yes, sir.  I still have extremely pain in my neck.  At nighttime
when I’m asleep, I will wake up at nighttime and feel like I be
paralyzed.  And a lot of time I catch myself screaming in my sleep,
and I wakes up.  When I wake up, I can’t move it, and I have to
wait for about two or three minutes maybe four minutes before I
can just really move it.  When I move it, I have to move easily and
gradually to try to get my feeling back. (T. 26-27).

The claimant testified regarding the restriction he has in the movement of his neck:

     To my left side when I turn, I only can turn sort of generally
about almost halfway around, but when I turn, I can still feel
extremely pain running up and down my neck and on my right side
is really the most painful side that I turn on.  It really hurts bad
when I try turn to the right and I can’t turn.  And so, I have to turn
my whole body around.  
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(T. 27).

The testimony of the claimant reflects that he is able to drive a car effectively.  The

claimant continued, regarding the afore:

     Yes, sir, I can drive a car, but I cannot drive with my left arm,
and this is the one I usually drive with the most is my left arm, but I
cannot drive with my left arm going about fifteen to twenty
minutes; I cannot hold it up that long.  I have to have it down to
drive with my right arm. 
(T. 28).  

The claimant noted that he does have problems scanning the area for other traffic due to the

restrictions in his neck and left shoulder and elbow.  The claimant testified regarding the impact of

his injuries on his hobbies and pre-injury activities:

     I used to love to play basketball and cut the yard, ride bicycles,
but right now, I’m not able to do none of that right now. (T. 28).

The claimant continued with respect to playing basketball up to the compensable 2010, accident:

     Yes, sir, I played every evening.  On weekends, I would go to
the park and, you know, me and my friends would have basketball
games.  Yes, sir, I did a lot of basketball playing until I got hurt. (T.
28-29).

In addition to not playing basketball or cutting his yard since his injury, the claimant testified that

while he did a lot of fishing before he was injured, he is not able to do so now.

The claimant testified that he is aware that Dr. Calandruccio of Campbell’s Clinic provided

an impairment rating regarding his left upper extremity, for which the claimant received indemnity

benefits.  The claimant testified that he is aware of the restrictions placed on him by Dr.

Calandruccio, to include no lifting more than ten pounds, and that Dr. Swymn restricting his

lifting with his left arm to not over nine pounds.  The claimant’s testimony reflects that at the time
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he was released by Dr. Calandruccio, he was also provided work restrictions based on his neck

condition, which included light work and no lifting more than ten pounds.

The claimant discussed his efforts at job placement assistance offered by respondents #1. 

The claimant testified that he was contacted by Ms. Tonya Owen on behalf of the respondents and

asked to work with them in trying to locate a job for him.  The claimant maintains that he was

asked by Ms. Owen to go the unemployment office in West Memphis, which he did.  The

claimant’s testimony reflects that he met with an individual named Melvin Bowels and a lady that

works there in the unemployment office.  The claimant testified that the afore individuals tried to

help him find a job.  The testimony of the claimant reflects, regarding the afore:

     When I go into the office, they would look on the computers
and try to find me a job, but the jobs that they was finding, they
didn’t have nothing in there that required my limitation to work. (T.
32).

The claimant testified that he actually sat down with Mr. Bowels and the lady and talked about

different jobs that might be available.  The claimant did not locate a job that he could perform, and

added that a job was never offered to him as a result of the meetings.  The claimant testified that

he met with someone at the Workforce Office in West Memphis on four (4) different occasions. 

The testimony of the claimant reflects that he did not refuse any request made of him by Ms.

Owen, and that he was willing to try to look for a job.

The claimant’s testimony reflects that he has never had a job where he worked handling

money.  The claimant added that he does not feel comfortable handling someone else’s money

because of his poor math skills.  The claimant elaborated on his math skills:

     Well, my math skills, it’s only  - - with my math skills, I only
can, you know, add and subtract, you know, a small amount of
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money.  
(T. 33).

The claimant added that the afore gives him difficulty working with money and with numbers. 

The claimant’s testimony reflects that he has never worked on a computer, or even logged on to

the internet.  The claimant concedes that he does not know what the internet is.   The claimant has

a computer in his home and that his wife does the logging on.

The claimant testified that even if there was forklift driving job available that only entailed

driving for eight hours a day he would not be able to physically perform it because of the

restricted range of motion in his neck.    

The claimant acknowledged that Ms. Owen created a resume for him based on his

responses to questions put to him.  The claimant added regarding the information on the resume’:

     She asked me some questions and when she asked me some
questions, she just created one. (T. 34).

The claimant acknowledged that Ms. Owen asked him to prepare a resume’:

     Yes, she asked me, but I told her for my skill, I don’t know how
to create a Resume. (T. 34).

The claimant elaborated on the difficulty of him performing the night watchman or security guard

jobs that were mentioned in the report of Ms. Owen:

     My pain and I have to take my med - - I take medication and use
pain pills and stuff and when I have major pain, you know, it just - -
I just can’t do my  - - (T. 34).

The testimony of the claimant reflects, regarding the amount of sleep he gets nightly:

     Three hours.  I will go to sleep, I wake up in three hours in pain,
and I will stay awake until around four o’clock that morning and I
would nod back off, wake up about six o’clock.  So, I get
roundabout anywhere from - - I’ll say from three to probably five
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hours. (T. 35).

The claimant testified that he continues to take medication in connection with the treatment of his

injury.  The claimant takes Neurontin and described its beneficial pain relief effect:

     It makes me sleep for a while a couple of hours and, you know,
it do relax me some, but when I wakes up, I be right back in pain. 
(T. 35).

Regarding the frequency of taking medicine, the claimant testified:

     I take one in the morning and I take one at noon.  Well now, the
Nurontin (sic) I have to take two, because one won’t do no good.  I
have to take two.  I take two in the morning and two at 12:00. 
And then, I take two that evening.  Then, when I go to bed at
nighttime, around 9:00 or 10:00, I take another two. (T. 35).

The claimant maintains that he is unable to function very well if he does not take any medication

because of the pain.  In addition to the Neurontin, the claimant’s testimony reflects that he takes

another prescription medication along as well as a pain patches.  The claimant testified that he use

the pain patch every night when he goes to bed as well as some during the day.  The claimant

applies the pain patch to his left elbow and neck.

The claimant offered that the last doctor’s appointment was with Dr. Calandruccio in

Memphis the week prior to the May 18, 2012, present hearing,  during which time he was given

an injection in his left elbow.  As to any scheduled follow- up appointment, the claimant testified:

     Yes, he told me that - - to call in when I need him.  You know,
when I get extremely pain, call him and set an appointment to come
in and see him. (T. 36).

The claimant acknowledged that his employment with respondent-employer was

terminated.  The claimant testified that he received a letter in October 2011.  The claimant has not

been contacted by respondent-employer, since the termination, with an offer of employment.  The
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claimant maintains that if he had the physical ability to work he would be working at respondent-

employer.  The claimant asserts that he has not been able to identify any job that he could perform

for eight hours a day.

The claimant acknowledged meeting with Mr. Greg Cates in Memphis, vocational

specialist, pursuant to the directions of his attorney.  The claimant asserts that he provided

accurate and good information to Mr. Cates during the meeting.  The claimant testified that, as

best he could, he provided Mr. Cates his work history and his limitations.  The testimony of the

claimant reflects that the duration of his meeting with Mr. Cates was approximately one (1) hour. 

The claimant testified that he has not been offered a job by anyone since he was released by Dr.

Campbell.  

The claimant provided testimony regarding the timing of the receipt of his indemnity

benefit checks from respondents:

     The timing of checks that when they would send them, I was
supposed to get them every two weeks and one time they held out
like and send something like every three weeks.  And then, it came
to a couple of months, I didn’t get none at all, and then, finally
they’ll pick back up and send me one. (T. 38).

The claimant acknowledged that there were points where the respondents were trying to

determine if they were going to accept his neck injury as compensable and pay corresponding

workers’ compensation benefits, even though the left elbow was accepted as a compensable

injury.  The claimant acknowledged understanding of the afore may have caused some delay in the

process.  Nevertheless, the claimant asserts that his indemnity checks were not timely issued.

     During cross-examination, the claimant testified that he did apply and take forklift test. 

Regarding the afore, the claimant testified:
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     This was a on the forklift training test.  I just got on the forklift,
and we had a lady stand there.  She was over the forklift thing, and
she would stand there and see us lift the forklift up and down and
back, back, forward and backwards, and she would explain to us
that when we carry a load, we always should go backwards.

     It was something like an oral test like.  (T. 42).

The claimant has a valid drivers’ license, and acknowledged that he had to take a driver’s license

test.  The claimant explained, however, that it took him probably eight times before he could pass

the driver’s test.  The testimony of the claimant reflects with respect to the duration that he has

had a valid drivers’ license:

     I had it ever since I was, I think, seventeen, but when I got
them, I had help in - - you know, I had help by - - with the test and
stuff, like reading and stuff.  I had someone to go over the words
with me and show me the words and tell me what the words was,
and when I would take the test I would try to - - you know, I
would kind of remember seeing the words, and that’s how I really
passed it. (T. 43).

The claimant has access to a vehicle.  The claimant acknowledged that over his lifetime he has

never been assigned any kind of restrictions or limitations from driving. 

The testimony of the claimant reflects that Gilmore, the claimant’s residence,  is

approximately a thirty-five minute drive from Jonesboro.  The claimant testified that Gilmore is

approximately a twenty minute drive from Marion, where respondent-employer is located.  The

claimant has been married for eight years, and has lived in Gilmore all of his life. 

The testimony of the claimant reflects that in addition to him and his wife, also residing in

his household is his stepdaughter, his grandchild, and his nephew.  The claimant’s wife recently

graduated school, however is not employed.  

The claimant denies that he completed employment applications at his employments prior
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to respondent-employer.  The claimant denied that he completed a written employment

application at the time he was employed by respondent-employer.  The claimant asserts that he

has never completed an employment application in his life, offering:

     No, sir, when I did, I had help.  You know, did a lot of
explaining to them that - - you know, that I’d let them know that I
couldn’t read too good, and I had some help.  Like for Bosch when
I got the job at Bosch, the unemployment office is the one, you
know, that did the application and stuff and had me sent over there.
(T. 47).

The claimant denies that he has had interaction over the years with Mr. Marion Littlejohn, the HR

manager of respondent-employer.  The claimant concedes that has talked with Mr. Littlejohn over

his ten-year employment with respondent-employer, adding, “Yes, me and him; he was a real nice

fellow, yes”. (T. 47). 

The claimant acknowledged receiving the April 29, 2011, letter from Mr. Littlejohn.  The

claimant testified that he does not recall the gist of the afore letter.  The testimony of the claimant

reflects, regarding the letter:

     But I do know I had received a letter and I had went on a job
and me and him sat down and talked and I told him about my
extremely pain and my medications, that my medication was
affecting me from working and my pain that I would have was
affecting me from working. (T. 48).

As to whether the respondents sent him a letter reflecting that they wanted him to come back to

work, the claimant testified:

     I’m trying to think.  I know they sent me a letter, sir.  And they
was asking me, yes, to return to work, and I went in and talked to
Marion Littlejohn.  Me and him was talking and I was telling him
about my extremely pain and I was still up under the doctors and
stuff.  I let him know I was still up under doctor care and I let him
know about the medications I was taking and everything and I let
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him know that it made me drowsy and sleepy, that I wouldn’t be
able to do anything in there on account of my medication and my
pain.  I was still under the doctor. (T. 48-49).

The claimant maintains that Mr. Littlejohn never said anything about a five pound limitation.  As

to whether he received the April 29, 2011, letter from Mr. Littlejohn that is a part of the exhibits

of respondents #1, the claimant testified:

     I have a letter, but it don’t have no five pounds.  It don’t have
nothing about lifting or nothing. (T. 50).

The claimant confirmed the accuracy of his September 19, 2011, deposition testimony regarding

the letter he received from Mr. Littlejohn and his telephone conversation with Mr. Littlejohn. (T.

50).  The claimant further testified, while elaborating on his deposition testimony:

     Well, sir, well, what you’re to believe is that Marion Littlejohn
called me, and I even went up there and me and him talked and he
seen my medication.  I gave him copies of my prescriptions and
stuff and he let me know, “Yes, this is some heavy medication that
we cannot let you come in here and injure yourself again, you
know, taking this medication. (T. 52-53).

The claimant was assigned a 10% whole body anatomical impairment in connection with

his neck injury by Dr. Campbell on November 14, 2011.   While the November 14, 2011, release

of the claimant by Dr. Campbell was to regular duty, on March 12, 2012, Dr. Campbell issued a

release to return to light duty work with permanent restrictions of no lifting greater than ten

pounds, no driving a forklift, and no overhead work.  Regarding any restrictions being issued by

Dr. Campbell or any other physician with respect to sitting, walking, standing or driving, the

claimant testified:

     Yes, sir, they - - because of my medications, they said, “Do not
drive when using the medications.” (T. 54).
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The claimant concedes that he has not been directed by a physician to limit his activities of sitting,

walking or standing.

The claimant acknowledged participating in a vocational rehabilitation evaluation on

March 9, 2012, with Dr. Owen, and having seen the report generated as a result of same.   The

claimant maintains that he completed and return the Job Search Attitude Inventory that was

provided to him by Dr. Owen, adding that his wife filled it out for him and they sent it in.  

The claimant maintains that he and his wife looked over the jobs identified in the report of

Dr. Owen as being within his restriction.  Among the jobs listed were cashier for Central Parking

in Memphis.  The claimant testified Dr. Owen informed him that she would go online and “admit

some stuff for me online herself”. (T. 56).  The claimant acknowledged that he did not submit an

employment application for the cashier position.  Regarding the other positions identified in the

report of Dr. Owen, the claimant maintains that Dr. Owen informed him that she would go online

and submit the applications for him.  The claimant’s testimony reflects:

     No, sir.  Dr. Owen said she was going to do that for me online,
because I wouldn’t - - couldn’t do it on the computer myself. (T.
57).

The testimony of the claimant reflects that, through the employment office, he did submit an

application for the security officer position at Allied Barton.

The claimant testified that he did contact Arkansas Rehabilitation Services pursuant to an

option identified by Dr. Owen regarding help with job placement/rehabilitation.  The claimant

went and talked with Mr Bowles in April 2012.  The claimant did not contact anyone at Mid-

South Community College or with the Crittenden County Literacy Council regarding adult

education courses as identified by Dr. Owen.
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The claimant acknowledged that the March 23, 2012, scheduled hearing in his claim for

wage loss/permanent total disability was canceled when he accepted the respondents’ offer of job

placement assistance.  The claimant maintains that in the days leading up to the scheduled March

23, 2012, hearing he did not refuse job placement assistance.

The claimant acknowledged that at the continuance of the scheduled March 23, 2012,

hearing it was his understanding that he had agreed to undergo job placement assistance for at

least thirty (30) days.  The claimant concurs that a pre-hearing conference was scheduled on

March 23, 2012, to be conducted on April 23, 2012.

The claimant denied that prior to the April 23, 2012, scheduled pre-hearing conference he

contacted his attorney and relayed that the job placement assistance was useless and he wanted to

proceed to the hearing. (T. 68).  The claimant acknowledged that on April 16, 2012, he went over

to the Department of Workforce Services and met with Mr. Bowles.  The claimant denied that the

April 16, 2012, meeting with Mr. Bowles occurred at 1:00 p.m., as recited in the report of Dr.

Owen.  Instead, the claimant maintains that the April 16, 2012, meeting occurred in the morning. 

The claimant offered that the following day, April 13, 2012, he met with Mr. Bowles at

approximately 1:00 p.m.   The claimant later testified that he returned to Mr. Bowles on April 18,

2012, at 10:00 a.m.

The claimant confirmed that during the April 23, 2012, pre-hearing conference he

requested that the hearing be scheduled.  The claimant is uncertain if he met with Mr. Bowles

prior to April 16, 2012.  The claimant testified that he continued to receive reports from Dr.

Owen.  The claimant acknowledged receipt of a cover letter and resume’ that Dr. Owen prepared

on his behalf.  The claimant did not submit the afore to any employer.  The claimant maintains that
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he did follow up on the leads contained in the April 5, 2012, letter of Dr. Owen, noting that he

went to the unemployment office in West Memphis and had contact with Mr. Bowles. (T. 72). 

The claimant acknowledged receiving the October 27, 2011, letter from respondent-

employer terminating his employment on administrative grounds, since he had been off work for a

year.  The claimant maintains that he contacted Mr. Littlejohn in November 2011, both by

telephone and going to meet with him.  The claimant testified that he has not contacted any

employer, aside from respondent-employer, since his release by Dr. Campbell on November 14,

2011. 

During his visit with Dr. Cates the claimant relayed that following his last surgery his

condition is worse and that the cervical disk and fusion surgery provided him with no symptom

relief.  During his September 19, 2011, deposition, the claimant relayed that the neck surgery

relieved a lot of pain in his shoulder as well as numbness.  Further the claimant reported during

the deposition that he felt better after the cervical surgery than before, “but still in pain, having

pains in my neck”. (T. 76-77).

The claimant applied for Social Security Disability Benefits and was denied.  The matter is

presently on appeal.  The claimant testified that he had help completing the Social Security

application.  The testimony of the claimant reflects that his wife also helped in completing the

Form AR-C.

During re-direct examination the testimony of the claimant reflects that while he received a

letter from Mr. Littlejohn in May 2011, inquiring if he wanted to come back to work, he

underwent neck surgery after that date.  The claimant testified that he never received a job offer

from respondent-employer following his November 14, 2011, release by Dr. Campbell following
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his neck surgery.  

Regarding the job placement assistance, the claimant testified that prior to the March 23,

2012, scheduled hearing in Marion, he had not been contacted by respondents with an offer of job

placement assistance.  The claimant concedes meeting with Dr. Owen on or before the date of her

March 9, 2012, initial report.  During the meeting with Dr. Owen the claimant was administered

testing to assess his capabilities in the area of reading, spelling, and math, all areas of study that he

had difficulty in the past.  The claimant testified that he was aware that Dr. Owen determined that

he was unable to return to his previously held occupations. (T. 84-85).   The claimant maintains

that Dr. Owen did not discuss with him during the March 9, 2012, meeting, what jobs would be

available for him.  The claimant was provided a copy of the March 9, 2012, report by Dr. Owen. 

The testimony of the claimant reflects that his sole meeting with Dr. Owen, March 9, 2012, was

of approximately one and a half hours duration, and that he only had two (2) telephone calls from

her. 

The claimant asserts that Ms. Owen did not discuss any jobs with him until after the

scheduled March 23, 2012, Marion hearing.  The claimant testified regarding his understanding of

what he needed to do in order to try to make himself available for the jobs identified by Dr. Owen:

     My understanding, I was supposed to go to the unemployment
office and get help with them to find a job. 

     Yes. Yes, sir. She told me to do it. (T. 87).

The claimant asserts that he met with Melvin Bowles and Sheryl Harvell, pursuant to the

directions of Dr. Owen.  The claimant first went to the Workforce office on April 16, 2012, and

on three subsequent occasions.  The claimant explained that he showed up at the Workforce
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office because Dr. Owens wanted him to go there to look for a job.  Regarding the specifics of his

actions when reporting to the Workforce Office:   

     I went in and asked to speak to the one she had on the letter,
Mr. Bowles and the other lady; I forgot her name.

     They would help me to look for a job.

     It would be going on the computer. (T. 88).

The testimony of the claimant reflects that in the above process, Ms. Harvell would be operating

the computer.  While Ms. Harvell was on the computer, the claimant testified that he would be

looking on and talking to her about the types of jobs available.  The claimant testified that Mr.

Bowles did the same thing.  The claimant maintains that on all four occasions he would go in and

meet with either Mr. Bowles or Ms. Harvell or both of them and look on the computer for a job. 

(T. 90-91). 

While acknowledging receiving the resume’ and cover letter that was prepared by Dr.

Owen, the claimant asserts his understanding of the disposition of same was to go to the

unemployment office or Workforce.  The clamant never used the resume’ or submitted it to any

prospective employer.  The claimant’s testimony reflects that he has struggled with reading and

writing his entire life.

Regarding his discussion with Mr. Littlejohn in November 2011, following his release by

November 14, 2011, release by Dr. Campbell, the claimant testified:

     We was talking about me getting my job back, but he told me
that it wasn’t his decision now, that I have to wait and let corporate
get in touch with me about my job. (T. 94-95).  

The claimant’s testimony reflects, regarding the reason he asked to go forth with the hearing on
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permanent total disability/wage loss following the continuance of the scheduled March 23, 2012,

Marion hearing:

     No, sir, they just wasn’t contacting me, and they couldn’t find
me nothing to do. (T. 96).

The claimant testified that on April 16, 2012, he was not being paid indemnity benefits by

respondents.  The claimant acknowledged that on March 23, 2012, he requested that the

remainder of his indemnity from that anatomical rating be paid in lump sum.  Respondents #1

stipulated that indemnity benefits were terminated on March 29, 2012, in order to calculate and

produce the lump sum.  

Stacy Delaney, the claimant’s wife, was available to testify on behalf of the claimant.  The

parties stipulated that if called to testify, the testimony of Mrs. Delaney would be corroborative of

that of the claimant. 

The medical in the record reflects that the claimant came under the care of Dr. Jeremy P.

Swymn, a Jonesboro orthopedic surgeon, on November 1, 2010, pursuant to a referral by Dr.

Jason Brandt for complaints of left elbow pain growing out of the October 28, 2010, work-related

accident.  The November 1, 2010, reflects, in pertinent part:

History of Present Illness:
     This is a 46 year old male who presents after seeing Dr. Brandt
with a fracture of his left capitellum.  This happened at work.  He
drives a forklift and does some other things there according to his
wife.  He fell holding a pallet.  The pallet cam down and hist his
elbow first.  He is here for examination and plan for ORIF.  He is
complaining of some left wrist pain that has been bothering him. 
He states he also has some numbness in his fingers and he states all
the fingers are involved.  This has been going on since the accident. 

*          *          *
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PHYSICAL EXAM:   Bruce is an age appropriate, well developed,
well nourished, 46 year old male in no obvious distress. 
Appropriate and cooperative throughout history and physical exam. 
Awake, alert and oriented times three.  On exam of the left upper
extremity he has significant swelling around his elbow.  He also has
a pretty significant elbow joint effusion.  There is essentially non
motion secondary to pain in his elbow.  In his wrist he is tender to
palpation over his radial styloid.  He was not really able to make a
fist secondary to pain, more in his elbow than his wrist.  He
complains of numbness in his median and ulnar distribution. His
motor is intact in his median, radial and ulnar distribution. He has
palpable distal pulses. 

*          *         *

ASSESSMENT: Left capitellum fracture.

PLAN: I have had a long conversation with Mr. Delaney today
talking to him about open reduction and internal fixation.  I told
him this does need to be fixed.  However, this could very well result
in stiffness in his elbow and possibly arthritis.  He possibly may
require another surgery to remove the hardware.  He understands. 
Plan will be for open reduction and internal fixation left cepitellum
after CT scan performed.  We will do the CT and surgery this
week. (CX #1, p. 9-10).   

The medical discloses that the claimant was seen in follow-up by Dr. Swymn on November 10,

2010, one week out status post ORIF of the capitellum, ORIF of his trochlea and olecranon

osteotomy.  While the claimant was doing well at the time of the visit, he was still having a

significant amount of pain and trouble sleeping.  (CX #1, p. 11).  At the time of the claimant’s

next visit to Dr. Swymn on November 24, 2010, he was not doing real well, having a lot of pain,

and going to therapy.  The November 24, 2010, office note concluded:

PLAN: He needs to get much more aggressive with his range of
motion.  I am going to try and do better with his pain control with
some Oxycontin.  I will see him back in 3 weeks.  I have written a
note to his therapist to get aggressive with his range of motion.  I
am going to unlock his brace from about 30 to about 100. (CX. #1,
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p. 14). 

Following a December 5, 2010, visit to the emergency room of Crittenden Regional

Hospital, for treatment of complaints growing out of the October 28, 2010, work-related

accident, the claimant seen by Dr. Swymn on December 15, 2010.   The office note of the afore

visit reflects, in pertinent part:

History of Present Illness:
     Bruce is now 6 weeks status post ORIF of his trochlea and his
capitellum fracture.  He is also complaining of shoulder pain.  He is
worried that he may have done something at work that has hurt his
shoulder as well.  He does have a click and pain with his shoulder. 
His range of motion of his elbow is not good.  He has flexion to
about 95 and extension to about 30.

*         *          *

CURRENT MEDICATIONS
   Oxycotin
   Percocet 

*          *          *

PLAN: I am going to get an MR arthrogram of his shoulder to look
at that.  I am going to see him back in 2 weeks and reassess his
motion.  If he is not any better, I think we will probably talk about
manipulation of his elbow under anesthesia. (CX #1, p. 20-21).

The claimant underwent the MR arthrogram on December 21, 2010.  (CX #1, p. 22-25).

The claimant was seen in follow-up by Dr. Swymn on December 29, 2010.  The office

note of the afore visit reflects, in pertinent part:

PLAN: I think at this point, 8 weeks out, I am going to try and
manipulate him under anesthesia with subacromial injection of his
shoulder at the same time.  I don’t think I need to scope his elbow
to look for hardware because I can’t do anything about it at this
point.  He is also complaining about his shoulder and his MRI was
reviewed.  There is a questionable slap tear, but I don’t see a tear in
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his rotator cuff. (CX #1, p. 27). 

The claimant underwent the manipulation of the left elbow under anesthesia on January 7, 2011.

(CX #1, p. 28-31).  The clamant was seen in follow-up by Dr. Swymn on January 17, 2011.  The

office note of the afore visit reflects, in pertinent part:

PLAN: I think at this point we are going to have to talk about
going in and scoping the elbow and debriding the heterotopic
occificatin that is forming and also prepare to remove some
hardware if necessary.  We are going to do this at the 3 month
mark. .     .    .  (CX #1, p. 33). 

The afore procedure was performed on February 8, 2011 by Dr. Swymn at St. Bernards Medical

Center. (CX #1, p. 34-37).

The medical in the record reflect the presence of a June 28, 2011, correspondence

authored by Dr. Swymn regarding the claimant.  The afore reflects, in pertinent part:

This letter is in regard to Mr. Delaney’s work related injury on
October 28, 2010, which I believe also resulted in his left sided
neck pain.  Mr. Delaney has continued to have pain in his neck that
traveled down to the posterior aspect of his left shoulder and has
had no previous injury besides the fork-lift accident last October.  I
ordered an MRI of his c-spine and of his left shoulder to see where
his pain was originating.  His MRI of his neck showed pretty
significant narrowing and encroachment of the C7 nerve root on the
left which is the sited of his pain.  I then referred Mr. Delaney to
Dr. John Campbell to discuss further treatment options for his neck
pain.  I strongly believe that Mr. Delaney’s neck pain is directly
related to his initial injury of October, 28,2010. .    .   . (CX #1, p.
38). 

The medical reflects that the claimant was initially seen by Dr. John Campbell, a Jonesboro

neurosurgeon, on July 1, 2011, pursuant to the referral of Dr. Swymn.  The office note of the

afore visit, reflects, in pertinent part:

DIAGNOSIS:
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1)   Left C6-7 neural foraminal stenosis.
2)   Left C7 radiculopathy.

*         *        *

CHIEF COMPLAINT: Left arm pain.

PRESENTING SYMPTOM AND PROBLEM: This is a first time
visit to me for Bruce Delaney, who is a pleasant 47-year-old man
form Gilmore, AR, who was injured back on October 28, 2010 at
the Bosh Production facility down near Marion, AR.  A heavy
pallet with equipment onboard fell on him and he sustained severe
fracture to the left elbow, which required surgical repair by Dr.
Swymn.  Since then he has had a lot of left arm ain.  He eventually
had an MRI of his cervical spine performed on 06/10/11 that has
revealed significant left-sided uncovertebral joint osteophytosis and
severe left neural foraminal stenosis with impingement upon the left
C7 nerve root.  There are also some bulging disks at C3-4 and C4-
5.  He has tried physical therapy and really has not helped and he is
now interested in surgical intervention. 

*           *          *

SOCIAL HISTORY: He is married and here with his wife, who is
studying nursing. 

*           *            *

PHYSICAL EXAM: On exam he is a healthy appearing athletic
man, who is well-developed and well-nourished with no apparent
distress.  He has postsurgical changes at the left elbow and there is
still some swelling.  He has definite weakness with his left triceps
muscle with some 4-/5 strength.  He has diminished sensation over
the entire left hand and arm to pinprick and light touch.  He has
somewhat poor range of motion of the C-spine. .    .     .

ASSESSMENT/PLAN:   The patient appears to have a left C7
radiculopathy.  This appears to be related to significant cervical
spondylosis at the C6-7 level and left neural foraminal narrowing at
this level.  I think he would benefit from a C6-7 anterior cervical
diskectomy and fusion, especially with the fact that he now has
weakness in his left triceps muscle.  Risks, benefits, and alternatives
to surgery been discussed with the patient and his wife.  Risks
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discussed included, but were not limited to: infection, bleeding,
paralysis, spinal fluid leak, failure of fusion or instrumentation, .   .   
.  I have explained that the surgery takes about an hour and a half
and he will be in the hospital overnight.  He will be in a collar for
six weeks following the surgery.  He wishes to proceed with this
operation and it is scheduled for July 14, 2011. .    .   (CX #1,p. 39-
40).

Dr. Campbell executed a medical opinion document on July 15, 2011, attributing the claimant’s

cervical complaints to the October 28, 2010, work-related accident. (CX #1, p. 42).

The clinic notes of Campbell Clinic reflects that on August 24, 2011, October 26, 2011,

and November 28, 2011, Dr. James H. Calandruccio, and provided a permanent lifting restriction

of 10 pounds on the left arm. Dr. Calandruccio’s clinic notes also reflect that the claimant reached

maximum medical improvement with respect to the compensable left elbow injury on July 20,

2011. (CX #1,p. 45).  

The record reflects the presence of clinic notes from Campbell Clinic - Orthopaedics, in

Germantown, Tennessee, where the claimant was seen by Dr. Calandruccio.  The clinic note

reflects that Dr. Calandruccio on August 11, 2011,  assessed the claimant’s impairment rating

with respect to the compensable left elbow injury based on the 6th Edition of the AMA Guides to

the Evaluation of Permanent Impairment.  A August 17, 2011, Addendum, authored by Dr.

Calandruccio, reflects:

Due to the letter of M. Scott Willhite requesting impairment rating
be completed using the 4th Edition of the AMA Guides, according
to page 40, Figure 32 of the motions above 6% to the left upper
extremity.  (CX #1, p. 43). 

  
On October 17, 2011, Dr. Swymn released the claimant to return to work with a nine

pound lifting restriction with respect to the left upper extremity. (CX #1, p. 46).
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On November 14, 2011, Dr. Campbell assessed the claimant’s impairment at 10% to the

body as a whole from the cervical injury and subsequent surgery. (CX #1, p. 47).  Further, Dr.

Campbell released the claimant to return to regular work on November 15, 2011. (CX #1, p. 48). 

A subsequent Disability Certificate was issued by Dr. Campbell regarding the claimant on March

12, 2012, with a permanent restriction of no lifting greater then 10 pounds. (CX #1, p. 49). 

An April 29, 2011, letter from respondent-employer to the claimant reflects, in pertinent

part:

We have received notice that your physician at Campbell Clinic has
released you to duty.  It is our understanding that you have
restrictions that prevent you from lifting more than 5lbs with your
left arm.  We are asking that you return to work May 5, 2011 since
these restrictions do not prevent you from doing much of the work
we provide.  You will begin work as a Wrap Machine Coordinator
and you must be available for any other work we deem possible
considering your restrictions.  Your pay will resume at the amount
you were being paid when you left due to your accident.  You will
continue your work until any further notice from your physician. 
We hope that you are able to comply with this request. (RX #1, p.
1).

In subsequent correspondence of October 27, 2011, the claimant was informed by respondent-

employer his employment was administratively terminated as of October 28, 2011, pursuant to the

policy of being on leave of absence for one year.  The October 28, 2011, termination letter noted

that “if and when you are released from your physician to return to full time work you may

contact us”. (CX #2, p. 1).

The claimant was seen by Dr. C. Greg Cates, Ed.D., on December 28, 2011, for a

vocational assessment.  The January 3, 2012, report generated as a result of the evaluation

reflects, in pertinent part:
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.      .    .    Bruce was approximately one hour early for his
appointment.  He was accompanied to the interview by his wife. 
She was helpful in completing the information sheet and in
answering some questions.  He was neatly dressed and groom.   .   . 
He was very cooperative and appeared to be a good historian.  He
exhibited no overt pain behavior or gait disturbance.  But, he did
tend to hold his left wrist with his right hand close to his body.  He
reports to be right hand dominant.  His seated posture was good. 
His affect was mildly blunted.

Bruce reports that on 10/28/2010 he was driving a fork lift, when
the load shifted.  He states that when he attempted to right the load,
it collapsed on him.  Bruce states that this event resulted in severe
left elbow and neck pain.  Bruce states that his injuries resulted in
multiple left elbow/arm surgeries and a cervical disc surgery with
fusion.  He states that he continues to experience pain in the left
aspect of his neck, left shoulder and elbow with the symptoms
radiating to his left wrist.  He also reports decrease range of motion
in his neck, decreased left grip strength, less than full extension of
his left elbow and increased symptoms with any overhead activities
on the left.  He continues to take a muscle relaxant for his
symptoms.  He reports that he has sleep problems with difficulty
both going to and staying asleep.  Subjectively, Bruce reports that
since the date of his last surgery, his condition is worse.  His
assessment was that the cervical disc and fusion surgery provided
him with not symptom relief.

Bruce reports that sitting for extended periods (45-60 minutes by
his assessment) causes stiffness and an increase in his symptoms. 
He believes that his maximum static standing limit is 10-15 minutes
and his walking limit is less than a city block.  Bruce states that he
can lift minimal weights, such as a broom, from the floor and he
states that he could lift a half gallon of milk from the counter top. 
He avoids stairs as he states that this activity pulls on his neck and
back and results in hip weakness.  Bruce could identify no
comfortable position.  He estimates that he spends half of his day
lying down or resting because of his symptoms.  His most difficult
activity is maintaining any static posture.  At the time of this
interview, his pain rating was 6 on a 0-10 scale.  His lowest pain
rating is 4 when he is lying still and his highest is 8.  He states that
he finds heat to be beneficial while it is being applied.  Bruce
reports morning stiffness and pain and states that midday is his best
time of day.



28

At the time of his injury, Bruce worked in shipping.  His description
was that of a combination job where he spotted trucks, drove a fork
lift and pulled orders. All of the component jobs are considered
medium work by the Dictionary of Occupational Titles.  The jobs
would be considered semi-skilled.  They may provide transferrable
skills to light work, but not sedentary type of work.  He had been
with this employer for approximately ten years at the time of his
injury and make in excess of $17.00 per hour. .      .   .  Bruce
reports that he has a 12th grade education.  He reports some of his
classes were resource classes and that he believes that he is a poor
speller.  He reports prior relevant work as an order puller.  Bruce
reports no current vocational goals, as he believes that he is
incapable of maintaining a work station form extended periods and
te he has to lie down during the work day because of his pain. 
Bruce states that prior to his injury, he enjoyed several outdoor
activities, but that he does not participate in any avocational
activities at this time. 

Bruce lives with his wife, step daughter and her daughter.    .     .   
.  He endorses some depressive symptoms but has pursued no
treatment for this condition.  He states that he does minimal chores
around the house.  He states that he will occasionally wash dishes,
but he no longer cooks.  He has a nephew that does his yard work. 
He will attend church but reports that he cannot sit through an
entire service.  He drives shot distances and states that the difficulty
with neck range of motion makes driving difficult.

The medical records reviewed are consistent with the history
obtained from Bruce.   He initially underwent an ORIF of his left
elbow on 11/04/2010.  Because of his surgeon’s concern, Bruce
had a manipulation of the elbow on 01/07/2011.  Then on
02/08/2011 Bruce had a debridement of his elbow and hardware
removal.  During his recovery, the orthopedic surgeon evaluated
Bruce’s neck symptoms and referred him to a neurosurgeon.  The
neurosurgeon’s diagnosis was left C-7 radiculopathy and
recommended an anterior cervical discectomy and fusion.  As a
result of his injury and surgeries, his neurosurgeon, Dr. John
Campbell, assigned a 10% impairment to the whole person.  His
orthopedic surgeon, D. Jeremy Swymn stated that Bruce could
return to work on 12/05/2011 with lifting no greater the 10 pounds,
no driving a forklift and no over head work.  A statement from Dr.
James Calandruccio indicated permanent restriction of 10 pound
limit with the left arm.
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The restrictions assigned by Dr. Swymn result in limitation of less
that a full range of sedentary work.  Sedentary jobs in the United
States compose approximately 10 percent of all job titles.  The
majority of these jobs are in the skilled and semi-skilled
classification.  Bruce’s lack of transferrable skills would result in
him being limited to unskilled jobs and result in him being limited to
unskilled jobs and result in a loss of vocational opportunity in the
95-98 percent range.  Dr. Calandruccio’s assessment would indicate
a 92-95 percent loss of vocational opportunity.  From a practical
standpoint, the limitations of both assessing physicians are so
restrictive that is doubtful any employer would consider Bruce for
any employment and render him unemployable. (CX #2, p. 2-4).

The record reflects the presence of the March 9, 2012, vocational evaluation of the

claimant performed by Dr. Tanya Rutherford Owen, Ph.D.  The afore report reflects, in pertinent

part:

BACKGROUND INFORMATION

Mr. Bruce Delaney, a 48-year-old African-American male, was
referred .    .   . for the purpose of a vocational evaluation.  A
vocational interview was conducted with Mr. Delaney and his wife,
Stacy, on March 2, 2012 in West Memphis, Arkansas.  The
vocational evaluation consisted of a personal interview with Mr.
Delaney (his wife was present), a review of labor market data, a
review of available medical records, a transferable skills analysis
and vocational assessment. 

*          *          *

Mr. Delaney currently resides with his wife, his 21 year old step-
daughter, his 16-year old nephew and his 1-year granddaughter in
Gilmore, Arkansas.  He has not worked since the date of the
accident.

DAILY ACTIVITIES

Mr. Delaney indicated that he wakes up for the day at 6:30 am and
goes to bed at approximately 9pm.  He reports significant sleep
disruption due to pain (primarily in neck); he gets approximately 3-
4 hours of useful sleep per night.  He uses Neurontin at night to
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help him with pain and as a sleep aid.  He uses pain patches both at
night and during the day for pain treatment.

During the day his step-daughter is at work and his granddaughter
goes to preschool Mr. Delaney is usually at home alone.  His wife is
currently a student and is at home with him if she is not attending
class.  His nephew rides the bus to and from school.  

Mr. Delaney is limited in performing household chores, due to his
pain and left arm dysfunction.  He reports dropping items from his
left hand.  He will occasionally wash dishes and cooks using the
microwave.  His nephew mows the lawn.  

Mr. Delaney attends church every Sunday but leaves early due to
pain from sitting on the pews.  He drives short distances
(approximately 15-20 minutes) but reports that limited motion in
his neck makes driving difficult.  He avoids stairs as he states that
this activity pulls on his neck.  He estimates that eh spends 60% of
his day lying down or sitting and 40% of his day performing
activities. 

*          *          *

He continues to experience pain in the left aspect of his neck, left
shoulder and elbow with the symptoms radiating to his left wrist. 
He experiences decreased range of motion in his neck, decreased
left grip strength, less than full extension of his left elbow and
increased symptoms with any overhead activities on the left.  He
reports sharp pain in his neck and limitations in fully extending his
arm.  He reports little symptom relief from the cervical fusion
performed in July 2011. (R1X #1, p. 2-3).

The claimant was administered the Wide Range Achievement Test (WRAT)-4, during his

evaluation by Dr. Owen.  Due to his limited reading ability, sentence comprehension could not be

completed.  The vocational evaluation report further reflects that because the claimant’s work

history consisted of medium and heavy level work, with his restrictions of no lifting greater than

ten pounds , no driving fork lift, and no overhead work, he is unable to return to “previously held

occupations”.  The March 9, 2012, vocational evaluation report regarding the claimant concluded:
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REHABILITATION OPTION

Option #1: Rehabilitation Services - Arkansas Rehabilitation
Services
Arkansas Rehabilitation Services 210 Shopping way Blvd Suite D
West Memphis, Ark .    .  If Mr. Delaney desires assistance in either
job placement or retraining, he may apply for Arkansas
Rehabilitation Services.  He may qualify for job placement or
retraining services either through a vocational school or community
college and will work with a counselor to develop a return to work
plan.  Arkansas Rehabilitation may be able to provide the job
placement services outlined above at no charge.

Option #2: Adult Education/Mid-South Community College
Adult education provides basis skills instruction in reading, writing
and math to adult learners who function below the ninth-grad level. 
Five areas of instruction are offered: writing skills, social studies,
science, reading, and mathematics.  Individual instruction is based
on the student’s entry level and deeds.  There is no charge for this
service.  They can be reached at 2000 West Broadway West
Memphis, AR .    .   .  The Crittenden County Literacy Council also
offers free of charge literacy services.  They can be reached at the
same location.    .  

VOCATIONAL IMPLICATIONS

I engaged Mr. Delaney in a discussion about return to work.  He
has not registered for Workforce Arkansas job seeking services. 
He has not applied for Arkansas Rehabilitation Services.  He has
not conducted an independent job search.

I inquired if Mr. Delaney believes that he can work.  He stated
“no”, as he believes that his neck and elbow pain prevent him from
working.  I inquired if he is willing to participate in a vocational
rehabilitation program, if recommended.  He stated he does not
have the skills due to his limited reading abilities.

SUMMARY

Mr. Delaney’s previous positions have consisted of medium and
heavy level semi-skilled work activity.  He has acquired no skills
that transfer to sedentary level.  He has limited academic skills,
which will pose a significant barrier to successful work.  I have
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identified unskilled, sedentary work options as well as rehabilitation
options available in Mr. Delaney’s area of residence.  In my
opinion, Mr. Delaney will be best served through participation in
rehabilitation to assist him in overcoming his obstacles to return to
work.  (R1X #1, p. 15).

A review of the payment history in this claim reflects consistent entries of two-week pay

period, with an entry date of the corresponding check being made at the conclusion of the first

week.  The payment history does not reflect the payment of checks to the claimant, either

temporary total or permanent partial, for sums greater than a two-week installment. (R1X#1, p.

32-40).   The record also reflects the presence of documentation regarding the lump sum payment

of the claimant’s anatomical impairment. (R1X#1, p. 46-52).

After a thorough consideration of all of the evidence in this record, to include the

testimony of the witness, review of the medical reports and other documentary evidence,

application of the appropriated statutory provision and applicable case law, I make the following:

FINDINGS

1. The Arkansas Workers’ Compensation Commission has jurisdiction of this claim.

2. The employment relationship existed on October 28, 2010, when the claimant 

sustained compensable injuries to his left upper extremity and cervical spine during which time he

earned an average weekly wage of $590.00, which generated weekly compensation benefit rates

of $394.00/$295.00, for total/permanent partial disability.

3. The claimant reached the end of his healing period with respect to his compensable

cervical spine injury on November 14, 2011, with a residual permanent physical impairment of

10% to the body as a whole.  The claimant also incurred an 6% permanent physical impairment

with regard to his compensable left upper extremity injury.
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4. The claimant has failed to sustain his burden of proof by a preponderance of the 

evidence of the late payment of installments by respondents #1 such that a late payment penalty

should be imposed pursuant to Ark. Code Ann. §11-9-802 (b) and (c).

5. The claimant has failed to sustain his burden of proof by a preponderance of the 

evidence that he has been rendered permanently and totally disabled within the purview of the

Arkansas Workers’ Compensation Act as a result of the October 28, 2010, compensable injuries.

6. The evidence preponderates that when the claimant’s age, education, work

experience, permanent restrictions and physical limitations, and other matters reasonably expected

to affect his future earning capacity are considered, the claimant has sustained a loss of earning

capacity/wage loss disability in the amount of 65% over and above his anatomical impairments. 

7. Respondents #1 shall pay all reasonable hospital and medical expenses arising out

of the claimant’s compensable injuries of October 28, 2010. 

8. Respondents #1 have controverted the claimant’s entitlement to wage loss 

disability in excess of the anatomical impairments.

CONCLUSIONS

The compensability of the claimant’s October 28, 2010, work-related accident is not

disputed.  The claimant sustained injuries to his left upper extremity, shoulder, and cervical spine

in the October 28, 2010, accident.  The claimant asserts entitlement to additional workers

compensation benefits, to include permanent total disability benefits or wage loss in excess of the

anatomical impairments and penalty for late payment of indemnity benefits, as a result of the

injuries suffered in the October 28, 2010, accident.

The present claim is one governed by the provisions of Act 796 of 1993, in that the
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claimant asserts entitlement to workers’ compensation benefits as a result of injuries sustained

subsequent to the effective date of the afore provision.

Permanent Total Disability/Wage Loss

While the compensability of the claimant’s October 28, 2010, work-related accident was

not disputed, there was a delay in accepting the claimant’s cervical injury as compensable. 

Ultimately, the injuries to the claimant’s left, left shoulder and cervical spine were all accepted and

compensable, for which respondents #1 paid corresponding medical and indemnity benefits.

The claimant, with a date of birth of March 3, 1964, was forty-eight years old at the time

of the hearing.  At the time of the October 28, 2010, compensable accident the claimant was

forty-six years old.  The claimant has not worked since suffering the compensable injuries on

October 28, 2010.

While the claimant graduated high school, the evidence discloses that at the time he was at

least twenty years of age. (Some of the records reflect that the claimant was 21 years old when he

graduate high school).  The claimant repeated several grade in elementary school and took special

education (resource) classes.  There is not a dispute regarding limitations on the claimant’s

reading, writing, spelling, and math capabilities.  The claimant was administered a Wide Range

Achievement Test (WRAT)- 4, by Dr. Owen.  The claimant does not have any computer skills. 

While there is a computer in the household, the claimant does not know how to log in on it.

The claimant’s employment history has consisted of manual labor jobs.  Indeed, the

Dictionary of Occupational Titles characterize the components of the claimant’s jobs complying

his work history as medium and heavy work.  The claimant has never held a job which did not

entail some component of manual labor.  The claimant’s various jobs operating forklifts, spotting
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trucks, and pulling orders are considered semi-skilled.  Both Dr. Cates and Dr. Owen opined that

while the  semi-skilled jobs may provide transferrable skills to light work, but not to sedentary

type of work.  The claimant has limited transferrable skills.  Based on the restrictions placed on

the claimant by his treating physicians relative to the compensable injuries –  no lifting in excess of

ten pounds, no forklift driving, no overhead work – he is unable to return to previously held

occupations.

The claimant is right hand dominant.  The claimant continues to experience residual

symptoms from the compensable injuries requiring proscription medications.  Although the

claimant continues to retain a valid drivers’ license, the amount of driving he does is severely

limited due to residuals of the compensable injuries.  Also the prescription pain medicines causes

the claimant to experience drowsiness and results in his laying down during the day.  The claimant

does not experience physical limitations or restriction with respect to his low back or lower

extremities that are attributable to the compensable injuries of October 28, 2010.  The claimant

does, however, suffer restriction in the range of motion attributable to the compensable cervical

injury and subsequent surgery, along with pain.  The claimant has a suspected SLAP tear in the

left shoulder, which produces pain and restrictions.  The claimant has undergone several surgical

procedures in the treatment of the compensable left elbow injury.  As a consequence of the afore,

the claimant is unable to fully extend his left elbow, lacks grip strength in the left upper extremity.

A review of the vocational rehabilitation/job placement assistance purportedly offered to

the claimant by respondents #1 finds that the same is severely lacking when the level of the

claimant’s education is accurately considered coupled with his physical limitations and restrictions

growing out of the compensable injury.  Clearly there was a lack of needed hands-on directions
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and guidance provided to “this” claimant.  The claimant’s frustration with vocational

rehabilitation/job placement assistance can be appreciated when, with his limited reading, writing,

spelling, math and sentence comprehension skill, along with his work history manual medium to

heavy labor, he is, without more, simply directed to Arkansas Rehabilitation Services, Arkansas

Workforce  office, the Crittenden County Literacy Council, adult education/Mid-South

Community College.  The evidence preponderates that if any set of circumstances involving an

injured claimant cried out for the involvement of a vocational rehabilitation counselor the present

claim is such a one given the claimant’s work history, physical restriction/limitations and limited

education skills.

The report of Dr. Owen reflects that a labor market survey was performed and a number

of positions were identified in the Memphis/West Memphis area.  The jobs ranged from cashier to

driving positions.  When the clamant’s limited math skills are considered along with the physical

restrictions and limitations with respect to range of motion in his neck, prohibition from overhead

work, and restrictions in his left upper extremity, the prospects of the claimant securing either of

jobs identified is slim and none.  Further, the claimant continues to take prescription pain

medications on a regular basis and to use pain patches on his neck and left elbow on a regular

basis as well. 

Ark. Code Ann. §11-9-519, Compensation for disability – Total disability, provides in

pertinent part:

(e)(1)   “Permanent total disability” means inability, because of
compensable injury or occupational disease, to earn any meaningful
wages in the same or other employment.

(2)    The burden of proof shall be on the employee to prove
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inability to earn any meaningful wage in the same or other
employment. 

The evidence preponderates that given the fact that the claimant was released with permanent

restrictions to light duty with no lifting greater than ten pounds by his treating neurosurgeon as a

result of the compensable cervical injury and subsequent surgery he cannot earn meaningful wages

in the same employment.  Additionally, the reports of both Dr. Owen and Dr. Cates reflect that

the claimant is unable to return to his previous held employments.  The claimant’s entire work

history has consisted of medium to heavy manual labor.  The claimant earned $17.00, per hour at

the time of his compensable October 28, 2010, injuries.  

There is no showing that the claimant was non-compliant with respect to job placement

assistance.  Nevertheless, the evidence discloses that the only employer the claimant has contacted

directly since his November 14, 2011, release by Dr. Campbell has been respondent #1.  The April

19, 2012, Progress Report #1 of Dr. Owen reflects, in pertinent part:

4/16/2012     Mr. Delaney contacted me.  He went to the
Workforce Arkansas office in West Memphis and reviewed job
leads with the representative.  He also will meet with Melvin
Bowels (Disability Navigator) with Workforce Arkansas at 1pm on
this date.  He took the job leads that I provided to workforce office. 
The Workforce Arkansas representative began the process of
applying for one of the jobs for Mr. Delaney, but Mr. Delaney
indicated that his pain level became too high during the application
process that he had to leave.  She asked him to return to the office
on 4/18 to finish the application process. 

He expressed his concern to me that he has too much pain to work. 
He indicated that he becomes dizzy form the pain in his neck.  He is
concerned about his inability to go to work before 9-10am on some
days due to ongoing pain problems during the night.  He indicates
that he has “lots of problems” with pain and he would need to tell
an employer about these issues. 
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Mr. Delaney also expressed concern about his lack of computer
skills and indicated that he is unable to apply for some of the jobs
that I sent him.  I indicated to him that I have identified job leads
that appear to be within his restrictions and the Workforce
Arkansas representatives (in West Memphis) can assist him with
applying for these jobs on the computer.  He will return to the
office to apply for additional jobs and contact me when this is done. 

4/18/2012       I spoke with Melvin Bowels, Arkansas Disability
Navigator about Mr. Delaney’s status.  He confirmed that he met
with Mr. Delaney.  He indicated at first, he was unsure what leads
to provide to Mr. Delaney.  However, once he reviewed leads that I
identified for Mr. Delaney, he has a better idea of types of jobs for
which Mr. Delaney qualifies.  He indicated that he had a counselor
in the resource room at Workforce Arkansas assist Mr. Delaney in
applying for the jobs.  He is concerned about Mr. Delaney’s
motivation to work.  We discussed that Mr. Delaney sees very few
options for himself, but I will continue to identify potential jobs
leads and the local office ca provide Mr. Delaney assistance in
actually applying for jobs. (R1X#1, p. 44-45).

The Progress Report of Dr. Owen provides conflicting information regarding the claimant’s job

placement activities.  As reflected above, the report relays that a counselor in the resource room

at Workforce Arkansas assisted the claimant in applying for “the jobs”.  The claimant also testified

that online applications were completed by the counselor at Workforce Arkansas.  Nevertheless

the concluding paragraph of the Progress Report, Dr. Owen relays:

To date, Mr. Delaney has not applied for any of the job leads
identified nor has he independently identified potential job leads.
(R1X#1, p. 45).

The claimant was released to permanent light duty work by Dr. Campbell.  The above

Progress Report of Dr. Owen evidence that while the claimant has applied for jobs, through the

assistance of the counselor at Workforce Arkansas, he has not received an offer of employment. 

Although the record does not reflect that the claimant underwent a functional capacity evaluation,
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medical restrictions have been imposed by his treating physicians, which include no lifting greater

than ten pounds with the left arm, no overhead work, no lifting greater than ten pounds.  The

claimant regularly takes prescription pain medicines and utilizes pain patches on his left upper

extremity and neck on a regular basis.  The claimant has limitation in the range of motion in his

neck and left elbow.  The afore coupled with the claimant’s academic ability –  limited skills of

reading, math, spelling and comprehension – which is lower than a high school education,

forecloses many of the job leads identified by Dr. Owen.  The impact of the claimant’s pain

experience and treatment of same, attributable to the compensable injuries, is not disputed.

The claimant is forty-eight years old.  While the claimant has academic deficiencies, he is

not illiterate.  The evidence does not reflect that he has been foreclose from all employment or

that he is unable to earn meaningful wages from other employment.  Any employment that the

claimant secures will be at an hourly rate significantly less that the $17.00, per hour that he earned

in the employment of respondent-employer #1, resulting in a substantial wage loss disability.  The

claimant has failed to sustain his burden of proof by a preponderance of the evidence that he has

been rendered permanently and totally disabled from earning meaningful wages in the same or

other employments as a result of the October 28, 2010, compensable injuries. 

The evidence preponderates that when the claimant’s age, education, work experience,

permanent restrictions and limitations along other matters reasonable expected to his earning

capacity, the claimant has sustained a loss of earning capacity/wage loss disability in the amount

of 65% over and above his anatomical impairments.  Respondents #1 have controverted the

claimant’s entitlement to permanent disability benefits in excess of the anatomical impairment

Late Payment of Benefits.
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The claimant asserts that as a result of the late payment of benefits by respondents #1, the

payment of a late payment penalty is in order and should be awarded.  As noted above, the

compensability of the claimant’s left elbow and left shoulder complaints growing out of the

October 28, 2010, work-related accident was never disputed by respondents #1.  The evidence

does disclose that respondents #1 sought additional information when the claimant’s neck

complaints surfaced.  Ultimately, respondents #1 accepted the claimant’s cervical injury as

compensable and paid appropriated corresponding medical and indemnity benefits.  

Ark. Code Ann. §11-9-802, Installments, provides in pertinent part:

(a)   The first installment of compensation shall become due on the
fifteenth day after the employer has notice of the injury or death, as
provided in §11-9-701, on which date all compensation than
accrued shall be paid.  Thereafter, compensation shall be paid every
two (2) weeks except where the Workers’ Compensation
Commission directs that installment payments be made at other
periods. 

(b)     If any installment of compensation payable without an award
is not paid within fifteen (15) days after it becomes due, as provided
in subsection (a) of this section, there shall be added to the unpaid
installment an amount equal to eighteen percent (18%) thereof,
which shall be paid at the same time as, but in addition to, the
installment unless notice of controversion is filed or an extension is
granted the employer under §11-9-803 or unless such non-payment
is excused by the commission after a showing by the employer that,
owing to conditions over which he had no control, the installment
could not be paid within the period prescribed. 

The payment history of this claim with respect to indemnity benefits is included in the record.  A

review of the afore dose not disclosed evidence of late payment of installments to the claimant of

either temporary total disability or permanent partial disability benefits.  

In the present claim, pursuant to the request of the claimant, a Lump Sum Award Order
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was filed on April 20, 2012.  The checks, claimant’s and the attorney fee, were overnighted to the

claimant on April 30, 2012.  Ark. Code Ann. §11-9-802, Installments, provide in pertinent part:

(c)     If any installment payable under the terms of an award is not
paid within fifteen (15) days after it becomes due, there shall be
added to such unpaid installment an amount equal to twenty
percent (20%) thereof, which shall be paid at the same time as, but
in addition to, the installment unless review of the compensation
order making the award is had as provided in §§11-9-711 and 11-9-
712.

The payment history, (R1#1, p. 32-40), reflects that respondents #1 last paid indemnity benefits to

the claimant on March 29,2012.  On the afore date, the claimant requested a lump sum payment

of the remainder of his anatomical impairment.  As noted above, the Order approving and

authorizing the Lump Sum Award was filed on April 20, 2012.  The evidence disclosed that the

claimant received the check comprising the Lump Sum payment on or about April 30, 2012,

within the fifteen (15) days of the April 20, 2012, Order.  The claimant has failed to sustain his

burden of proof that the payment of a penalty should be imposed in connection with the payment

of Lump Sum Award.

AWARD

Respondents #1 are herein ordered and directed to pay to the claimant permanent partial 

disability benefits at the weekly compensation benefit rate of $295.00, to correspond with the

claimant’s 65% wage loss disability, over and above his anatomical impairment, growing out of

the October 28, 2010, compensable injury.  Said sums accrued shall be paid in lump without

discount.

Respondents #1 are further ordered and directed to pay all reasonably necessary and

related medical, hospital, nursing and other apparatus expenses arising out of and in connection
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with the treatment of the October 28, 2010, compensable injuries of the claimant, to include

medical related travel.

Maximum attorney fees are herein awarded to the claimant’s attorney on the controverted

indemnity benefits herein awarded, pursuant to Ark. Code Ann. §11-9-715.

This award shall bear interest at the legal rate pursuant to Ark. Code Ann. §11-9-809,

until paid.

IT IS SO ORDERED.

_____________________________________________
ANDREW L. BLOOD
ADMINISTRATIVE LAW JUDGE   

 


