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STATEMENT OF THE CASE

On January 18, 2012, the above-captioned claim was heard in Conway, Arkansas.

A prehearing conference took place on November 7, 2011.  A prehearing order entered

that day pursuant to the conference was admitted without objection as Commission Exhibit

1.  At the hearing, the parties confirmed that the stipulations, issues, and respective

contentions, as amended, were properly set forth in the order.

Stipulations

At the hearing, the parties discussed the stipulations set forth in Commission Exhibit

1.  They are the following six, which I accept:
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1. The Arkansas Workers’ Compensation Commission has jurisdiction over this

claim.

2. The employer/employee relationship existed on January 10, 2008, when

Claimant sustained a compensable injury to his low back.

3. All medical records and/or bills are authentic.

4. Claimant’s average weekly wage entitled him to compensation rates of

$402.00/$302.00.

5. Claimant was assessed an eleven percent (11%) impairment rating to the

body as a whole, which Respondents No. 1 have accepted and paid toward.

6. Claimant reached maximum medical improvement and the end of his healing

period on August 26, 2009.

Issues

At the hearing, the parties discussed the issues set forth in Commission Exhibit 1.

The following were litigated:

1. Whether Claimant is entitled to additional medical treatment

2. Whether Claimant is permanently and totally disabled.

3. Whether Claimant is entitled to a controverted attorney’s fee.

Contentions

With an eighth contention by Claimant added at the hearing, the respective

contentions of the parties now read:

Claimant:
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1. Claimant contends that on January 10, 2008, he sustained a compensable

injury to his low back in the course and scope of employment.

2. Respondents No. 1 accepted the injury and Claimant underwent surgical

repair of his L4-5 and L5-S1.  Claimant was released at maximum medical

improvement and given an eleven percent (11%) impairment rating on

August 26, 2009.

3. Claimant sought treatment on his own from Dr. Wayne Bruffett, who noted

that he did not see any need for further spinal surgery.

4. Claimant filed a change of physician to Dr. Carl Covey, who is currently

treating Claimant.

5. Dr. Covey has referred Claimant to Dr. Boop for additional treatment;

however, Respondents No. 1 have not approved this treatment.

6. Claimant had been employed as a truck driver, but his functional capacity

evaluation (“FCE”) only allowed him to return to work in the Sedentary

capacity and is therefore no longer employed as a truck driver.

7. Based upon the fact that Dr. Covey has referred Claimant to Dr. Boop and

based upon Claimant’s age, education, and work experience, Claimant

contends that he is entitled to additional medical treatment and permanent

and total disability benefits, or in the alternative that he is entitled to wage

loss benefits, and that his attorney is entitled to attorney’s fees.

8. The additional treatment Claimant is seeking consists of a nerve conduction

study and prescriptions for Trazadone and Clonazepam.
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Respondents No. 1:

1. Respondents No. 1 contend that they have provided all responsible and

necessary medical treatment.

2. Respondents No. 1 contend that the claimant is not entitled to any additional

permanent disability benefits, particularly in the form of wage loss, and that

his attorney is not entitled to any attorney’s fee.

Respondent No. 2:

1. If the claimant is found to be permanently and totally disabled, the Trust

Fund stands ready to commence weekly benefits in compliance with Ark.

Code Ann. § 11-9-502.  Therefore, the Trust Fund has not controverted the

claimant’s entitlement to benefits.

9. The Death and Permanent Total Disability Trust Fund will state its remaining

contentions upon completion of discovery.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

After reviewing the record as a whole, including medical reports, deposition

testimony, documents, and other matters properly before the Commission, and having had

an opportunity to hear the testimony of the hearing witnesses and to observe their

demeanor, I hereby make the following findings of fact and conclusions of law in

accordance with Ark. Code Ann. § 11-9-704 (Repl. 2002):

1. The Arkansas Workers’ Compensation Commission has jurisdiction over this

claim.

2. The stipulations set forth above are reasonable and are hereby accepted.
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3. Claimant has not proven by a preponderance of the evidence that he is

permanently and totally disabled.

4. Claimant has proven by a preponderance of the evidence that he is entitled

to wage-loss disability of thirty percent (30%).

5. Because Respondents No. 1 after the hearing agreed to authorize the nerve

conduction study sought by Claimant in this proceeding, that portion of his

additional treatment issue is now moot and will not be addressed.

6. Claimant has not proven by a preponderance of the evidence that he is

entitled to additional treatment in the form of prescriptions for Trazadone and

Clonazepam.

7. Claimant has proven by a preponderance of the evidence that he is entitled

to a controverted attorney’s fee.

CASE IN CHIEF

Summary of Evidence

The witnesses at the hearing were Claimant and his wife, Nicole Dean.

Along with the prehearing order discussed above, the exhibits admitted into

evidence in this case consist of the following:  Claimant’s Exhibit 1, a compilation of his

medical records, consisting of a nine-page abstract/index and 114 numbered pages

thereafter; and Respondents No. 1 Exhibit 1, comprised of Claimant’s March 19, 2009 FCE

report, December 23, 2011 vocational evaluation by Tanya Rutherford Owen and a

spreadsheet documenting payments on the claim, consisting of one index page and 34

numbered pages thereafter.
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In addition, I have blue-backed to the record the following two items:  (1) the one-

page January 20, 2012 letter from Claimant’s counsel to me concerning his request for a

nerve conduction study (which is part of is claim for additional treatment); and (2) the two

page response dated January 24, 2012 by counsel for Respondents No. 1.
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ADJUDICATION

Introduction.  As the parties stipulated, and the record reflects, Claimant was

involved in a work-related accident on January 10, 2008 that resulted in him sustaining a

compensable injury to his low back.  He was assigned an eleven percent (11%) rating to

the body as a whole, which Respondents No. 1 have accepted and are paying.  However,

Claimant contends that he is permanently and totally disabled, and is entitled to certain

forms of medical treatment for which Respondents No. 1 are denying responsibility.

Respondents No. 1 have controverted this claim for additional benefits.

A. Whether Claimant is permanently and totally disabled.

At the outset, Claimant has alleged that he is permanently and totally disabled or,

in the alternative, is entitled to wage loss disability benefits.  Respondents No. 1 have

contended otherwise.

Claimant’s compensable lower back injury is an unscheduled one.  Cf. Ark. Code

Ann. § 11-9-521 (Repl. 2002).  The term “permanent total disability” is defined in the

statute as “inability, because of compensable injury or occupational disease, to earn any

meaningful wages in the same or other employment.”  Ark. Code Ann. § 11-9-519(e)(1)

(Repl. 2002).

Claimant’s entitlement to wage loss disability benefits is controlled by § 11-9-

522(b)(1) (Repl. 2002), which states:

In considering claims for permanent partial disability benefits in excess of the
employee’s percentage of permanent physical impairment, the Workers’
Compensation Commission may take into account, in addition to the
percentage of permanent physical impairment, such factors as the
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employee’s age, education, work experience, and other matters reasonably
expected to affect his or her future earning capacity.

See Curry v. Franklin Elec., 32 Ark. App. 168, 798 S.W.2d 130 (1990).  Such “other

matters” include motivation, post-injury income, credibility, demeanor, and a multitude of

other factors.  Id.; Glass v. Edens, 233 Ark. 786, 346 S.W.2d 685 (1961).  As the Arkansas

Court of Appeals noted in Hixon v. Baptist Health, 2010 Ark. App. 413, ___ S.W.3d ___,

“there is no exact formula for determining wage loss . . . .”  Pursuant to § 11-9-522(b)(1),

when a claimant has been assigned an impairment rating to the body as a whole, the

Commission possesses the authority to increase the rating, and it can find a claimant

totally and permanently disabled based upon wage-loss factors.  Cross v. Crawford County

Memorial Hosp., 54 Ark. App. 130, 923 S.W.2d 886 (1996).

To be entitled to any wage-loss disability in excess of an impairment rating, the

claimant must prove by a preponderance of the evidence that he sustained permanent

physical impairment as a result of a compensable injury.  Wal-Mart Stores, Inc. v. Connell,

340 Ark. 475, 10 S.W.3d 727 (2000).  The standard “preponderance of the evidence”

means the evidence having greater weight or convincing force.  Barre v. Hoffman, 2009

Ark. 373, 326 S.W.3d 415; Smith v. Magnet Cove Barium Corp., 212 Ark. 491, 206 S.W.2d

442 (1947).  The wage loss factor is the extent to which a compensable injury has affected

the claimant’s ability to earn a livelihood.  Emerson Elec. v. Gaston, 75 Ark. App. 232, 58

S.W.3d 848 (2001).  In considering factors that may impact a claimant’s future earning

capacity, the Commission considers his motivation to return to work, because a lack of

interest or a negative attitude impedes the assessment of his loss of earning capacity.  Id.
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The Commission may use its own superior knowledge of industrial demands, limitations,

and requirements in conjunction with the evidence to determine wage-loss disability.  Oller

v. Champion Parts Rebuilders, 5 Ark. App. 307, 635 S.W.2d 276 (1982).  Finally, Ark.

Code Ann. § 11-9-102(4)(F)(ii) (Supp. 2011) provides:

(a) Permanent benefits shall be awarded only upon a determination that the
compensable injury was the major cause of the disability or impairment.

(b) If any compensable injury combines with a preexisting disease or
condition or the natural process of aging to cause or prolong disability or a
need for treatment, permanent benefits shall be payable for the resultant
condition only if the compensable injury is the major cause of the permanent
disability or need for treatment.

“Major cause” is more than fifty percent (50%) of the cause, and has to be established by

a preponderance of the evidence.  Id. § 11-9-102(14).  “Disability” is the “incapacity

because of compensable injury to earn, in the same or any other employment, the wages

which the employee was receiving at the time of the compensable injury.”  Id. § 11-9-

102(8).

A claimant’s testimony is never considered uncontroverted.  Nix v. Wilson World

Hotel, 46 Ark. App. 303, 879 S.W.2d 457 (1994).  The determination of a witness’

credibility and how much weight to accord to that person’s testimony are solely up to the

Commission.  White v. Gregg Agricultural Ent., 72 Ark. App. 309, 37 S.W.3d 649 (2001).

The Commission must sort through conflicting evidence and determine the true facts.  Id.

In so doing, the Commission is not required to believe the testimony of the claimant or any

other witness, but may accept and translate into findings of fact only those portions of the

testimony that it deems worthy of belief.  Id.
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1Claimant obtained this date (and others) from a piece of paper he brought to the
witness stand.  He initially testified that he obtained his GED in 1990, and went to work
for National Home Centers in 2002.

The evidence adduced at the hearing through the documentary evidence and the

testimony reflects the following:

Testimony.  Claimant’s testimony was that he is 45 years old, only completed the

seventh grade, and obtained a graduate equivalency degree (“GED”) in 1997.1  He also

took some remedial classes at a vocational-technical school.  His work experience has

been in construction and truck driving.  The construction jobs were primarily masonry work.

He has no computer training.

Asked about previous injuries, he admitted that he suffered a previous back injury

in 2002 at a previous employer–which was the basis for a separate workers’ compensation

claim.  As a result of that injury, he underwent surgery by Dr. James Adametz.  His

testimony about this was “I pretty much felt like I had full recovery.”  Claimant stated that

he “sprained” his back while employed at Respondent National Home Centers in

2004–where he had been working since March of that year.  Following this injury, which

occurred while he was carrying cabinets into an apartment complex, Claimant underwent

physical therapy furnished by Respondents.  He testified:  “My back healed and, you know,

I got better.”  Thereafter, he had no problems performing the essential functions of his job

there.

Claimant was hired by National Home Centers to deliver building materials.  His

duties included driving the truck, and loading and unloading it.  While he used a forklift at

times, he continuously had to lift at least 100 pounds–often without help.  He considered
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2This condition is defined in DORLAND’S ILLUSTRATED MEDICAL DICTIONARY 122
(30th ed. 2003) as follows:

inflammation of the arachnoidea mater; called also arachnitis.

chronic adhesive a. thickening and adhesions of the peptomeninges in
the brain or spinal cord, resulting from previous meningitis, other disease
processes, or trauma; it is sometimes secondary to therapeutic or
diagnostic injection of substances into the subarachnoid space.  The

it heavy duty.  Asked to described what happened on January 10, 2008, he stated:  “I was

unloading doors.  I–I bent–twisted the wrong way and [my] back went out on me.”

Claimant reported the injury and underwent treatment therefor.

Claimant underwent a functional capacity evaluation (“FCE”) that showed that he

gave an unreliable effort.  Thereafter, Dr. Adametz found him to be at maximum medical

improvement on August 26, 2009, and released him, stating that he could work at the

Sedentary level.  However, according to Claimant, National Home Centers had no work

for him within those restrictions.

Claimant saw Dr. Wayne Bruffett for a second opinion on his condition.  While the

doctor informed Claimant that a two-level fusion might reduce his pain, he would not

recommend such a procedure at this point.

Claimant exercised his one-time change of physician and went to Dr. Carl Covey.

Covey has prescribed him, inter alia, Oxycodone, Oxycontin, Trazadone, Clonazepam,

Terazosin and Flexeril.  His testimony was that the doctor had performed a CT myelogram.

I note that this report is not in evidence; but when questioned about by Respondents No.

1 about its findings, Claimant stated that Covey informed him that he had “a good

possibility of . . . having arachnoiditis.”2
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signs and symptoms vary with extent and location.

spinal a.  chronic adhesive arachnoiditis in the spinal arachnoid, with rot
and spinal cord symptoms similar to those caused by pressure from a
tumor.

(Emphasis in original) 

Dr. Covey also ordered some epidural steroid injections.  Asked if these had helped,

Claimant responded:  “Not–not–not–not as much as I had hoped.  I did receive a little

relief, two or three weeks to maybe six weeks after the injections, but nothing permanent.”

While at one point during his treatment with Covey, he tested positive for

methamphetamine, Claimant insisted it was a false positive due to his use of Sudafed for

a sinus condition.  He added that Dr. Covey continued to treat him.  On August 30, 2010,

Covey excused him from work until further notice.  Claimant has not been returned to work

since that time; and he stated that he has not performed any work for any money since the

date of his injury.

Dr. Covey referred Claimant to Dr. Kevin Collins.  He testified that his understanding

after treating with Collins is that “I guess I’m disabled pretty much at this point.”  However,

he is the only doctor who has told Claimant this.  Collins, like Adametz, assigned Claimant

an eleven percent (11%) whole-body impairment rating.  But Collins did not recommend

any additional treatment.

When asked about his condition on the date of the hearing, Claimant answered, “It’s

pretty bad.”  His back is sore and stiff, with throbbing pain.  The pain goes down into both

legs, but is mostly in the right one.  He experiences soreness and numbness in feet.

Claimant uses a cane daily to help get around–but it has not been prescribed.  Claimant
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3On cross-examination, however, Claimant admitted that in his deposition, he
testified that he drove his son three times a week from Springhill to Conway, a distance
of 15 miles.  He added in his hearing testimony that he is no longer doing this.

stated that he also has numbness in his hands, and that the condition is worsening.  Asked

to rate his average pain on a scale of one to ten, he responded, “I range pretty much about

a solid eight.”  Nonetheless, he stated that the medicine he takes helps.

According to Claimant, he only sleeps about five hours each night; but he awakens

frequently because of pain and spasms.  He is unable to perform any household chores.

Claimant generally does not drive; but he does take his daughter to and from basketball

practice, which is a five to ten-mile round trip.  When he travels from his home in

Greenbrier to Conway, he waits a couple of hours before making the return trip.3  His son

mows the lawn.  Before the 2008 injury, Claimant enjoyed hunting, fishing, working and

riding motorcycles.  But he stated that he is no longer able to engage in these activities.

He applied for Social Security disability benefits after he was released by Adametz, and

he was approved one month prior to the hearing.

Claimant underwent a vocational evaluation by Tanya Rutherford Owen.  He took

issue with Owen stating that he could work as a courier driver.  This position is rated as

Light–which he stated is above the Sedentary level Dr. Adametz assessed him as being

capable of performing.  Moreover, a driving position would tax his ability to

concentrate–which he stated has been adversely affected by his medication–and would

require him to drive farther than he is physically able.  Currently, he still has an active

CDL; but he was quick to add that he did not believe that he could pass a DOT physical

because of his medications.  Claimant also disputed Owen’s position that he could be a
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security guard because he did not feel that, among other things, he could meet the walking

requirement.  He estimated that he cannot walk longer than ten minutes without having to

sit down.  In addition, he did not believe that he is physically capable of apprehending or

expelling someone.  Finally, he thought that his medication regimen would make him fail

the drug screen required of a security guard.  As for the mechanic job Owen identified, he

did not believe that he could perform the stooping and other movements it would require.

And with respect to the dispatcher job Owen referenced, Claimant reiterated that he lacks

computer skills.  While he could undergo training, he cited a “problem with [his] hand-eye

coordination” (which he admitted is not related to his injury) as a barrier to accomplishing

this.  He also noted that a lot of the potential jobs that Owen identified are in Little

Rock–and he stated that he cannot drive that far, and has no one to take him there.  Short

of a miracle, he did not believe that he could return to any job that he has held previously.

During his testimony, Claimant admitted that his counsel had never furnished him with a

copy of Owen’ report.

Claimant quit vocational technical school, according to his testimony on direct,

because he “had difficulty in learning.”  On cross-examination, however, he admitted that

in his deposition, he gave as his reason for quitting as “I needed to start working more, I

guess.”  He agreed that while no one has discouraged him from getting additional

education, he has not explored this possibility.  Claimant stated that he has a problem with

mathematics; but he admitted that he has not looked into getting tutoring.  At one point in

his testimony, Claimant stated:  “I would be open to any job.  I’d be open to any schooling.”



Dean - Claim No. F800878 15

But he added that he first would have to get his “bad nerves” (presumably, the

arachnoiditis) under control.

While Claimant has cited the amount and type of medication he is taking as an

impediment to returning to the workforce, he has not pursued alternative treatment in order

to avoid having to be on so many drugs.  However, the clinic for this that Owen

recommended–which is in Springdale–is not practicable.  His concern about being on so

much medication is outweighed by his need to reduce his pain.  He is becoming tolerant

to his medication, necessitating an increase in dosage.

Nicole Dean, Claimant’s wife, corroborated his testimony concerning his inability to

engage in his former pastimes or help around the house, his problems with riding in a

vehicle, his memory problems that have developed since his injury.

Medical Records.  The medical records that were admitted at the hearing as part

of  Claimant’s Exhibit 1 reflect the following:

On February 11, 2008, Claimant underwent a lumbar MRI, which showed, inter alia,

disc bulges at L4-5 and L5-S1, along with canal stenosis at the latter level.  He underwent

therapy and was provided a TENS unit, which helped some.  Dr. Adametz on April 18,

2008 examined Claimant and wrote:

He had an MRI scan.  I was able to review that.  It is not a very good qualify
scan.  It looks to me like he has a right paracentral disc protrusion at L5-S1.
He also has a little scar tissue.  It does slightly distort the thecal sac in the
nerve.  At L4-5 he actually has a bulge of the disc, which is midline and a
little eccentric to the left side.  That also looks like it slightly distorts the
thecal sac.  Neither of these are real large, but I think could cause
symptoms, especially where he’s had previous surgery.
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I talked to him about treatment at some length.  At this point, I think we
should get a little more aggressive about nonsurgical treatment.  I
recommended trying another epidural steroid injection and putting him back
in physical therapy and put him on some Naproxen and Cyclobenzaprine
and see if I can settle this down a little bit.  If he kept having a lot of trouble,
my next step would probably be to do a myelogram and see if I can really
determine whether there is a lot of nerve root compression there to justify
surgery.
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Adametz on April 28, 2008 performed an epidural steroid injection and noted that Claimant

has a bulge at L4-5 and “probably a small disc abnormality at L5-S1, where he has had

surgery before.”  On May 16, 2008, Claimant reported to Adametz that the injection only

helped his back, and even then only for a limited period.  In addition to back pain, he was

experiencing pain in his lower extremities and numbness in his feet.  The doctor

recommended a myelogram.

This procedure, performed on June 2, 2008, showed “very minimal indentation of

the anterior thecal sac” at L3-4; “suggestion of lateral recess narrowing and mild central

canal stenosis” at L4-5; and “asymmetry of the right S1 nerve root” at L5-S1.  The latter

finding was attributed by Dr. Jason Beck to either Claimant’s previous surgery and

resulting granulation tissue, or to a small residual of a recurrent disc herniation.  According

to Dr. Beck, the post-myelogram CT showed the following:

At the L3-4 level, there is a moderate-sized broad-based disc bulge with
legamentum flavum hypertrophy and mild facet hypertrophy causing a
moderate central stenosis to an AP diameter of 6 mm with severe lateral
recess narrowing.  Small broad-based disc bulge with mild ligamentum
flavum hypertrophy causing mild central stenosis to 9mm.

At the L4-5 level, there is a large broad-based disc bulge with severe
ligamentum flavum hypertrophy causing a moderate central stenosis to 6 mm
nearly completely effacing the fluid from the thecal sac at this level.  There
is severe lateral recess narrowing.

At the L5-S1 level, there is slight asymmetry of the right S1 nerve root in the
lateral recess with some distortion of the thecal sac suggesting prior surgery
at this level.  There is also a broad-based bulge with central protrusion at
this L5-S1 level.
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On June 6, 2008, Dr. Adametz recommended that surgery proceed–definitely on L4-

5, and perhaps on L5-S1 as well.  He operated on July 24, 2008, performing the following

procedures:

! Right L5-S1 re-exploration and discectomy
! Right L4-5 laminotomy and discectomy
! Interpretation of fluoroscopic x-rays
! Microdissection.

When Claimant returned to Adametz on August 22, 2008, he reported that his pain was

more intermittent, but that he still had numbness around his right big toe–which the doctor

attributed to the right L5 nerve root.  Dr. Adametz instructed him to increase his activities

slowly, but not return to work yet.  On September 26, 2008, Adametz saw Claimant and

wrote:

[Claimant] says he’s still having some pain and he’s still having some
numbness.  He says now it’s from the waist down and in both legs.  Naturally
that is not physiologically possible from the areas that we were working on.
So there may be some nonphysiological component to this . . . He also has
some pain in his right leg and he’s quite concerned about this, and so I think
to be sure that there is not anything serious going on that I need a follow up
MRI scan of the lumbar spine.  If that looks good, then I’m read to try to
increase his activities more.  We may end up having to do an FCE or
something to try to get him back to work and determine exactly what he can
do.

The October 1, 2008 MRI, according to Dr. Shane Whitlock, showed:  “Enhancing

granulation tissue on the right at L5-S1 may cause radiculopathy within the right S1

distribution.  No evidence of a recurrent disc herniation is observed at L4-5 and L5-S1.”

Claimant returned to Adametz on October 3, 2008, carrying a cane (with no

indication that it was prescribed).  He reported that he feels terrible, that he hurts in his
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back and both legs, and that both legs “tend to give way.”  The doctor did not read the MRI

to show anything significant, such as a recurrent herniation or “any major pressure on any

nerve roots.”  He added:

At this point, I had planned to try to get him back to work.  He tells me there
is no light duty at all and he has to do heavy lifting as well as drive a truck.
So I’m trying to get him feeling better.  Fortunately, I don’t think he needs
any more surgery, so that really leaves us with more symptomatic treatment.
I think the best thing to do would be to try an epidural steroid injection to see
if I can cool this off a little bit, that I can get him doing well enough that I can
get him back to work and on with his life.

Claimant thereafter underwent a series of epidural steroid injections beginning on October

13, 2008.  After this one, on November 7, 2008, Claimant reported only temporary relief.

Adametz noted:  “He comes in today kind of limping with a cane and unfortunately, that’s

probably a fairly bad prognostic sign, but I would like to give him every chance to get

better.”  The second injection took place on November 17, 2008.  In his followup

appointment on December 12, 2008, Claimant told Adametz that the proceed did not help

very much and that in addition to his back pain, both legs go numb.  The doctor wrote, “I

really didn’t see anything on the MRI scan to explain [the numbness].”  He added:

[Claimant] is walking with a cane and kind of limping today, and says that he
doesn’t think that he can go back to work, especially at his previous
employment.  It’s unclear to me whether he really would have a job if he was
able to do that . . . Unfortunately, we are just not making very much progress.
I went over all the options I could think of.  I think it would be worth trying
one more epidural steroid injection to at least have given him a series of
three to see how much we can accomplish with it, since they are helping at
least a little bit, and also to do a brief round of some physical therapy to see
if some of this is muscular spasm and try to work that out.  After that, I will
see him one more time, but unfortunately I will probably be out of things I
can do for him.  At that point, I would suggest getting a Functional Capacity
Evaluation and trying to make a long term plan with him.
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4This is per the FCE report in Respondents No. 1 Exhibit 1.  An apparently
earlier version of this report, contained in Claimant’s Exhibit 1, does not indicate
expressly whether the effort was reliable or not.  In the portion of the report where the
evaluator is supposed to indicate this, that version of the report instead reads “Error!
AutoText entry not defined.”

The final injection took place on January 12, 2009.  Claimant reported no improvement,

so Dr. Adametz wrote on February 13, 2009:

I think it would be worth doing a couple more weeks of physical therapy.  At
that point, then it’s time to make a final determination on him, and I would
recommend performing a Functional Capacity Evaluation and making a final
determination as far a[s] his job ability.  Naturally if he could get some
vocational rehab and possibly a sedentary type job, he probably would be
able to do that.  Otherwise I don’t see him returning to full time truck driver.
I would just be primarily because of all the subjective complaints, but he
probably really does have pain.

The FCE took place on March 22, 2009.  The evaluator failed to note expressly

whether or not Claimant gave an unreliable4 effort, with 43 of 58 consistency measures

within expected limits.  He demonstrated the ability to work in at least the Sedentary

category.  The report adds:

FUNCTIONAL ABILITIES

Mr. Dean demonstrated ability to perform an Occasional bi-manual lift of up
to 30 Lbs. When lifting from the floor to knuckle level and up to 10 Lbs. From
knuckle to shoulder level.

Mr. Dean demonstrated the ability to perform the following activities on a
Constant basis:   Reach Immediate (L), Reach Immediate (R), Reach
Overhead (L), Reach Overhead (R), Handling (L), Handling (R), Bi-Manual
Handling, Fingering (L), Fingering (R), Bi-Manual fingering and Sitting.

Mr. Dean demonstrated the ability the perform on a Frequent basis:  Kneel
and Crouch.
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Mr. Dean demonstrated the ability to perform on an occasional basis:  Walk,
Stoop, Carry up to 20 Lbs. With either UE with the use of a cane, Balance,
Climb Stairs and Standing.

FUNCTIONAL LIMITATIONS

Mr. Dean did not demonstrate the ability to material handle more than 30
Lbs. from floor level or over 10 lbs. when lifting from knuckle to shoulder
level.  Mr. Dean demonstrated a low tolerance for activity in the standing
position and performed standing, walking, carrying, balancing, stooping and
stairs at the Occasional level. Mr. Dean demonstrated the ability to perform
reaching, handling and fingering activity with his RUE and LUE with smooth
movement patterns at the rate of speed consistent with that of an average
worker.

Dr. Adametz on August 26, 2009 released Claimant with an eleven percent (11%)

impairment rating to the body as a whole, finding that he reached maximum medical

improvement on that date.  He added:  “Agree w/FCE; can do sedentary work.”

From there, Claimant went to Dr. Bruffett on January 11, 2010.  Bruffett  read his

x-rays to show than the spinal alignment was fine.  He wrote:

I had a long discussion with Mr. Dean.  From what I see here, I really do not
think he needs further spinal surgery.  I think his only option would probably
be a two-level fusion, and that would be [a] pretty enormous undertaking.
I do not know that the results would be all that overwhelming.  However, we
need an up-to-date MRI scan.

On January 27, 2010, Bruffett wrote that he was able to see Claimant on January 12, 2010

and review his MRI.  He stated:  “He has evidence of prior surgery and multilevel disc

degeneration.  He has scar tissue.  I would not recommend further spinal surgery for him

at this point.”

Claimant first saw Dr. Covey on July 21, 2010.  He recommended additional

epidural steroid injections, and on August 30, 2010, took him off work until further notice.
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The record of this first visit reflects that Claimant at that time was taking, inter alia,

Clonazepam.  On August 30, 2010, Covey prescribed Trazadone; but he noted during this

visit that Claimant denied having depressive symptoms.

The first epidural steroid injection in this series took place on September 14, 2010.

Claimant reported that he obtained relief in his back from the injection, but not in his legs.

The second injection occurred on November 2, 2010, and he reported a positive response

to it.  The third happened on December 9, 2010.

When Claimant saw Dr. Keith Coward on January 13, 2011, he stated that the

injections gave him about two weeks of relief.  His right leg pain and the numbness in his

feet worsened.  A lumbar myelogram and a post-myelogram CT were ordered “to see if

there is anything surgical.”  A nerve conduction study was requested as well.  The

myelogram took place on March 15, 2011.  However, a report of this and the CT are,

again, not in evidence.  Covey on April 18, 2011 prescribed, inter alia, Fentanyl patches.

On June 9, 2011, Dr. Covey refilled Claimant’s prescriptions, which included Trazadone.

When he returned to Covey on August 3, 2011, Claimant reported that his low back

pain radiates into his lower extremities, is constant, and does not vary a lot in severity.  He

also cited increasing numbness in his legs.  Claimant expressed the desire to undergo

another series of epidural steroid injections.  He was given Oxycontin in place of the

Fentanyl patches.  Covey suggested an EMG/NCV due to delay in approving the injections

and “to see what’s going on” and wrote:  “We will push forward with the approval of the

EMG/NCV AND the series of LESIs, as this patient’s progression of symptoms are rapid.

Due to Worker’s Comp delay, patient is experiencing degeneration of function and we
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have to get these things approved.”  (Emphasis in original)  The injections were approved,

and the first took place on August 30, 2011.

In support of Claimant’s application for a handicap license plate, Dr. Covey on

August 8, 2011 wrote that Claimant cannot walk 100 feet without stopping to rest and

cannot walk without the use of assistance from a device such as a cane.

On September 27, 2011, Claimant went to Dr. Covey and admitted that he had

obtained a hydrocodone injection from his primary care physician without authorization

from Covey.  He also stated that he had been taking Roxicodone in excess of the

prescribed amount.  Claimant was seeking to have his second and third injections

scheduled because they do provide him some relief.  Dr. Covey added that on Claimant’s

next visit, he would consider prescribing an anti-depressant such as Cymbalta.  In so

doing, he noted that Claimant is “positive for depressive symptoms,” and “[e]ncouraged

mental health counseling to help he and his wife cope with chronic pain and the impact on

their life.”

In response to an inquiry from Claimant’s counsel concerning whether Claimant

would be able to return to work, Dr. Covey wrote on September 29, 2011:  “I cannot answer

this question as many of the procedures needed for diagnosis and treatment have been

denied.”

Claimant underwent a second lumbar epidural steroid injection in the series on

October 4, 2011, and the third on October 18, 2011.  He reported to Dr. Covey on

November 21, 2011 that the last injection provided a little relief.  The note of the visit

reflects that Claimant at that time was undergoing physical therapy, and reported
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5This is not supported by the evidence, in light of Bruffett’s quotation set out
above.

increased weakness in his legs.  Claimant stated that his pain medications were helping.

Covey referred him to Dr. Kevin Collins for an FCE and a disability determination, and

prescribed Klonopin, or Clonazepam, on this visit–but, interesting, on this visit the note

reads:  “Mental:  depressive symptoms denied.”  On December 14, 2011, Claimant told Dr.

Covey that the Oxycontin and Roxicodone do not control his pain like they used to.  He

was continuing therapy twice a week.

On December 15, 2011, Dr. Collins examined Claimant and opined:

1) Patient is s/p back surgery with failure of the most recent one.  He
has chronic back pain which seems to be directly related to the injury
at work which resulted in surgery.  He did well and later was reinjured
at work, had another surgery and then did not do well.

2) In my mind, he is 100% disabled due to his low back problems with
failed back syndrome and also he is on a large amount of pain
medication that preclude him from being able to work in any job.

3) He has recently been seen by Dr. Bruffett who recommends a two
level fusion and apparently this has also been denied.5  Based on
patient’s history, he was deemed by a surgeon to be unstable.

4) Impairment rating based on the AMA Guidelines to Evaluation of
Permanent Impairment, 4th Edition, page 102, DRE lumbosacral
category 3 with evidence of displacement with change in structural
integrity and he has radiculopathy at two levels.  This gives him a
10% impairment rating for the first level and another 1% for the
second level which gives him an 11% impairment rating based on two
level disc disease in his spine.

5) I will give him a prescription for an FCE as he is being pressured by
workers’s compensation to have this done.  I cautioned him to give
full effort although this will probabl[y] increase his pain. He is not a
candidate to return to work so I am unsure why he is getting an FCE.
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6) I will reiterate that he is fully disabled in my medical opinion as a
board certified rehab doctor from his job or any other job due to a
combination of the pain incurred from failed back surgery combined
with the large amount of mind altering pain medications that he takes.

Non-Medical.  Respondents No. 1 Exhibit 1 contains the vocational evaluation

report of Tanya Rutherford Owen dated December 23, 2011, concerning the evaluation

she conducted on December 16, 2011.  While she stated that he could return to former

work as a tune-up mechanic, she noted that this is Light category work.  She added:

Mr. Dean’s work history has consisted primarily of medium work as a truck
driver with light work as a tune up mechanic and heavy work in construction.
With the sedentary RFC outline in the FCE, he would be unable to perform
previously performed work.  However, the FCE was unreliable.  If he has the
capacity to performed light level work the tune up mechanic job would be
physically appropriate.  It is unlikely that Mr. Dean is currently able to
perform truck driving or construction work, even with a reliable FCE.  This is
consistent with the opinions of his treating doctors.

Owen identified the potential jobs of courier/driver and security guard, but both lie

within the Light classification.  She also identified the position of dispatcher, which is in the

Sedentary category.  Owen concluded that he would qualify for certain jobs, given his skill

level, and added that if he “becomes ready to return to work, he would benefit most from

participating in a cognitive-behavioral chronic pain management group as well as computer

skills training.”

Conclusion.  I find that Claimant is motivated to return to work; his testimony, which

I credit, was that he would be willing to do any job.  Moreover, I credit the balance of his

testimony, and that of Mrs. Dean, as outlined above concerning his job history, injury,

treatment and abilities.  As Owen conceded, he would be unable to return to his previous

construction or truck driving work because they are clearly beyond his physical condition
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as a result of his 2008 back injury.  Respondents No. 1 have argued that the unreliable

effort on his FCE showed that he could work in at least the Sedentary category–meaning

that he could arguably perform in higher categories such as Light.  Owen has listed jobs

within the Light classification, including a tune-up job that was a position that Claimant held

earlier in his career.  But juxtaposed to the FCE are the opinions of Drs. Adametz and

Collins.  Although an FCE is certainly a helpful tool, it is not conclusive evidence of a

claimant’s capacity to work.  Second Injury Fund v. Exxon Tiger Mart, 70 Ark. App. 101,

15 S.W.3d 345 (2000).  On two occasions–both before and after the FCE, Adametz wrote

that Claimant was in the Sedentary classification.  Collins simply opined that based on his

assessment, Claimant is “100% disabled” and incapable and returning to the working world

based on his back condition and his taking large amounts of narcotic medication.  Dr.

Covey was more guarded, stating that he could not render such an opinion at this point

because there are unauthorized treatments that Claimant could undergo.  One of those,

of course, if the nerve conduction study Respondents No. 1 have agreed to furnish.  The

Commission is authorized to accept or reject a medical opinion and is authorized to

determine its medical soundness and probative value.  Poulan Weed Eater v. Marshall, 79

Ark. App. 129, 84 S.W.3d 878 (2002); Green Bay Packing v. Bartlett, 67 Ark. App. 332, 999

S.W.2d 692 (1999).  I credit the opinions of Adametz and Covey over Collins and the FCE

findings.

I find that Claimant is capable of working, but only at the Sedentary level.  But such

a job is not in his working history.  Owen cited a dispatcher job as being within this

classification.  But she conceded, and I credit, that Claimant has no experience in this
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area, and would have to undergo computer training.  I am well aware that the evidence

shows that he would have challenges in undergoing additional training because of his

physical limitations and his medications.  But I also credit his testimony that he is willing

to return to school, and that he does some driving.  I do not find that he proven by a

preponderance of the evidence that he is permanently and totally disabled.  But after

considering Claimant’s age (45), education, work experience, the nature and extent of his

injury, his permanent restrictions, and all other relevant factors, which have been

discussed extensively above, I find that he has sustained wage loss disability of thirty

percent (30%).  In so doing, I find that Claimant’s compensable January 10, 2008 lower

back injury is the major cause of his wage loss disability.

B. Whether Claimant is entitled to additional medical treatment.

Claimant has contended that he is entitled, at the expense of Respondents No. 1,

to additional treatment of his compensable lower back injury.  This consists of a nerve

conduction study and prescriptions for Trazadone and Clonazepam.  However, on January

20, 2012, Claimant’s counsel located and forwarded to counsel for Respondents No. 1

Claimant’s CT/myelogram report.  As a result, on January 24, 2012, counsel for

Respondents No. 1 notified the Commission by letter that they have “agreed to authorize

the nerve study recommended by Dr. Carol Covey to be performed by Dr. Bradley Boop.”

Consequently, that portion of this issue is now moot and will not be addressed.

Arkansas Code Annotated Section 11-9-508(a) (Repl. 2002) states that an employer

shall provide for an injured employee such medical treatment as may be necessary in

connection with the injury received by the employee.  Wal-Mart Stores, Inc. v. Brown, 82
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Ark. App. 600, 120 S.W.3d 153 (2003).  But employers are liable only for such treatment

and services as are deemed necessary for the treatment of the claimant’s injuries.

DeBoard v. Colson Co., 20 Ark. App. 166, 725 S.W.2d 857 (1987).  The claimant must

prove by a preponderance of the evidence that medical treatment is reasonable and

necessary for the treatment of a compensable injury.  Brown, supra; Geo Specialty Chem.

v. Clingan, 69 Ark. App. 369, 13 S.W.3d 218 (2000).  What constitutes reasonable and

necessary medical treatment is a question of fact for the Commission.  White Consolidated

Indus. v. Galloway, 74 Ark. App. 13, 45 S.W.3d 396 (2001); Wackenhut Corp. v. Jones,

73 Ark. App. 158, 40 S.W.3d 333 (2001).

Claimant testified that Dr. Covey has prescribed him, inter alia, Trazadone,

Clonazepam and Terazosin, but Respondents No. 1 refuse to pay for them.  He asserted

that he had paid for these out-of-pocket, but produced no documentation in support of this.

Claimant admitted that the Terazosin is for his prostate and for bladder control; however,

neither his testimony or Dr. Covey in the records ties this medication to this work-related

injury.  His wife in her testimony agreed that that particular medication was not tied to his

back injury.  This was not listed as one of the prescriptions at issue, so I will not address

this.  It is well-settled that it is not the province of administrative law judges to address

issues not raised by either party.  See, e.g., Carthan v. School Apparel, Inc., 2006 AWCC

182, Claim No. F410921 (Full Commission Opinion filed November 28, 2006); Singleton

v. City of Pine Bluff, 2006 AWCC 34, Claim No. F302256 (Full Commission Opinion filed

February 23, 2006), rev’d on other grounds, No. CA06-398 (Dec. 6, 2006)(unpublished).
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As for Clonazepam and Trazadone, Claimant’s records as cited above do mention

that he was prescribed both of them by Dr. Covey.  As the Arkansas Court of Appeals has

held, a claimant may be entitled to additional treatment even after (as here) the healing

period has ended, if said treatment is geared toward management of the injury.  See

Patchell v. Wal-Mart Stores, Inc., 86 Ark. App. 230, 184 S.W.3d 31 (2004); Artex

Hydrophonics, Inc. v. Pippin, 8 Ark. App. 200, 649 S.W.2d 845 (1983).  Such services can

include those for the purpose of diagnosing the nature and extent of the compensable

injury; reducing or alleviating symptoms resulting from the compensable injury; maintaining

the level of healing achieved; or preventing further deterioration of the damage produced

by the compensable injury.  Jordan v. Tyson Foods, Inc., 51 Ark. App. 100, 911 S.W.2d

593 (1995); Artex, supra.  After consideration of the evidence, however, I find that Claimant

has not proven by a preponderance of the evidence that he is entitled to these

prescriptions–that they are reasonable and necessary for treatment of his compensable

injury.  The reason for this is that the record before me does not support their prescription.

Dr. Covey never cited the reason why he prescribed them.  While I am aware that the

Commission in Lowe v. Univ. of Ark. at Pine Bluff, 2004 AWCC 11, Claim No. E511115

(Full Commission Opinion filed January 14, 2004) states that Trazadone is “a modified

cyclic antidepressant,” I also note that when Covey first prescribed this, on August 30,

2010, the note for that visit reads, “Mental:  depressive symptoms denied.”  While Covey

on September 27, 2011 stated that Claimant was “positive for depressive symptoms,” he

did not prescribe Klonopin/Clonazepam until November 21, 2011–again when Claimant

denied having depressive symptoms.  In light of the foregoing, only through speculation
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and conjecture could I find that the provision of these drugs is reasonable and necessary

here.  But speculation and conjecture cannot serve as a substitute for proof.  Dena

Construction Co. v. Herndon, 264 Ark. 791, 796, 575 S.W.2d 155 (1979).

C. Whether Claimant is entitled to a controverted attorney’s fee.

I find that Respondents No. 1 have controverted Claimant’s entitlement to wage loss

disability benefits.  Claimant’s attorney is thus entitled to a controverted attorney’s fee on

all indemnity benefits awarded herein to Claimant, pursuant to Ark. Code Ann. § 11-9-715

(Repl. 2002).

CONCLUSION AND AWARD

Respondents No. 1 are directed to pay benefits in accordance with the findings of

fact set forth above.  All accrued sums shall be paid in a lump sum without discount, and

this award shall earn interest at the legal rate until paid, pursuant to Ark. Code Ann. § 11-

9-809 (Repl. 2002).  See Couch v. First State Bank of Newport, 49 Ark. App. 102, 898

S.W.2d 57 (1995).

Claimant’s attorney is entitled to a 25 percent (25%) attorney’s fee on the indemnity

benefits awarded herein, one-half of which is to be paid by Claimant and one-half to be

paid by Respondents No. 1 in accordance with Ark. Code Ann. § 11-9-715 (Repl. 2002).

See Death & Permanent Total Disability Trust Fund v. Brewer, 76 Ark. App. 348, 65

S.W.3d 463 (2002).

IT IS SO ORDERED.

________________________________
Hon. O. Milton Fine II
Administrative Law Judge


