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STATEMENT OF THE CASE

A hearing was conducted in the above style claim on the claimant’s entitlement to

workers’ compensation benefits.  On January 9, 2012, a pre-hearing conference was conducted in

this claim, from which a Pre-hearing Order of the same date was filed.  The Pre-hearing Order

reflects stipulations entered by the parties, the issues to be addressed during the course of the

hearing, and the contentions of the parties relative to the afore.  The Pre-hearing Order is herein

designated a part of the record as Commission Exhibit #1.  The claimant contends entitlement to

temporary total disability benefits from June 2, 2011 through November 3, 2011, the date that he

obtained new employment for a period of time. 

The testimony of Jimmy DeVries, the claimant; Joyce DeVries, and Rodney Gardner

coupled with medical reports, photographs, and other documents comprise the record in this

claim.
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DISCUSSION

Jimmy DeVries, the claimant, with a date of birth of June 30, 1952, is a high school

graduate.  The claimant was in the National Guard for twenty (20) years during which time he

received training in cooking and operating dump trucks; however, his active duty was limited to

basic training.

The claimant commenced his employment with respondent on June 22, 1981, and

continued in the employment of same through July 15, 2011.  The claimant last discharged

employment duties for respondent on June 1, 2011.  In terms of the various jobs he performed

during his employment with respondent, the testimony of the claimant reflects:

     I worked in a drill press - - drill press drilling these little parts
and you have to do so many an hour, put the little part in there and
drill a hole in it and tap it, drill and tap.  I done that.  And spot
welding.

     I went to spot welding to maintenance helper.  I was in the
maintenance department for a while.  Then I went to the paint line
and that’s where I finished up at the paint line. (RX #2, p. 8).

The claimant worked on the paint line for six to seven years.

The claimant’s work hours on June 1, 2011, were from 6:00 a.m. to 2:00 p.m.  The

claimant maintains that he suffered an injury to his right knee when he bumped it on the end of the

conveyor roller.  In describing the area in the plant where he suffered his injury, the testimony of

the claimant reflects with respect to the width of conveyor rollers:

     Five or six feet wide.  There’s two of them and there’s just a
little bit of room in between them, about like this [a foot].
     Something like that.  I don’t directly know how long, but
they’re close together and you’ve got this big old frame come
through there and it just - - it’s kind of dangerous and - - (RX #2,
p. 9).
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During his February 8, 2012, deposition, the claimant described the mechanics of his June

1, 2011, accident/injury:

     Well, we was down there doing uprights and - - 

     One end down there doing uprights and they had the line turned
up so fast, that new guy, he’d got the line going pretty fast.  And all
at once - - 

     Supervisor.  New supervisor. 

     And the line was coming - - they added onto it and it was
coming this way and there was a set of hooks was coming down
there, and we had to get these done and, all at once, these hooks
here was coming, and so we had to kind of move it down there real
fast to get to - - make sure we got them hooks because they don’t
want to shut the line off.  If you shut the line off, he gets mad and
he said, don’t shut the line off. (RX #2, p. 9-10).

The testimony of the claimant reflects that the new supervisor, Rodney Gardner, who had been

employed by respondent for approximately a year, was responsible for speeding up the line and

directing that the line not be shut off.  The claimant continued, regarding the mechanics of his

accident:

     Yeah.  And you can’t - - he wouldn’t shut it off.  And he’d go
over there at the line and sometimes he’d shut the line off himself,
then turn it back on when it was time to go to work.  Right when
the buzzer comes on, he’d turn it on and go back to work.  He’d
flip the button.  He was - - I don’t know.  It’s just - - and I was - -
he was going down there to the frame line and they’re close
together and I got up there and - - and I turned around and I - - this
other guy over there was pushing the frame down and I was trying
to help him, all at once, I got down and I was trying to help him
and, all at once, I got down to the - - the end and I went like this
and my knee jammed up against the end of it.  It’s sharp.  The
corner piece on that’s about knee high and my knee - - it hit right
there (indicating) on my knee, and it kind of shook me. 
(RX #2, p. 10-11).



4

The claimant’s right knee impacted the end of the conveyor.  The claimant explained:

     Yeah, and I got kind of close to the - - I got real close to the
end and I got too close and my knee hit it and just kind of jarred me
and it hurt pretty bad.  And I tried to - - I thought I could just shake
if off and it’s - - I don’t know.  It just - - (RX #2, p. 11).

The testimony of the claimant reflects that the June 1, 2011, accident occurred after lunch,

meaning an additional hour of work.  The claimant explained that he tried to find his supervisor to

report the injury, however was unable to find him.  The claimant offered that he was just going to

work it off.

The claimant testified that he went home after work.  The claimant was experiencing

trouble with his right knee and back by the time he arrived home and took a shower and went to

bed.  The claimant maintains that at approximately 5:30 a.m. the following morning, June 2, 2011,

he telephoned his supervisor, Rodney Gardner, and reported the injury to his right knee as well as

his complaint of back pain, which he also attributed to the accident.

The evidence reflects that respondent scheduled an appointment for the claimant to be

seen by its designated medical provider, Dr. Dwight M. Williams at Paragould Doctors’ Clinic. 

The June 3, 2011, clinic note of the claimant’s visit to Dr. Williams reflects that he relayed a

history of walking between two conveyer belts on June 1, 2011, and bumping his right knee into

one of them resulting in the symptoms for which he was seeking medical treatment.  The June 3,

2011, chart note of the claimant’s visit to Dr. Williams reflects, in pertinent part:

SOAP NOTE
S:     Patient is a workman’s comp visit today from Darling.  Patient
states he ran into something with his (R) knee and he was able to
work a few hours and then started hurting a lot worse with his (R)
knee, (R) thigh, and lower (R) back, he had been lifting parts. 
Patient states he had been twisting and turning with his back and
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lifting quite frequently.  He states he could not get out of bed the
next day and could not toilet himself very well.
O:     HEENT: WNL.

*          *         *

           BJE: Tender over the (R) lower back, he has a positive SLR
test on the right, he is tender across the (R) lower knee, but there is
no obvious effusion.  Good ROM of the knee.
A:     1.   Acute Knee Strain   2.  Acute Lumbar Strain secondary to
lifting.
P:      We will put him at sedentary duty, with no lifting, stooping or
bending, he can sit for the next day.  Next week he can start light
lifting, no more than 10 lbs.  We will see him back for recheck one
week or sooner prn problems or changes. (CX #1, p. 17).

Dr. Williams authored a return to work slip for the claimant during the June 3, 2011, visit.  The

afore noted that the claimant may return to work on June 6, 2011.  Restrictions were placed on

the claimant with respect to his work activities which included no stooping, no bending, or lifting. 

The restrictions were effective through June 14, 2011, with the claimant being re-evaluated on

June 13, 2011. (CX #1, p. 19).   The June 3, 2011, clinic note reflects that the claimant was

prescribed Tylenol/cod tab #3 and Diclofenac sodium.  

The record reflects the presence of a June 3, 2011, Arkansas Methodist Medical Center

emergency department triage registration from regarding the claimant.  The afore form recites as

the reason for the emergency visit, “knee pain and back pain leg pain down leg and back”. (CX

#1, p. 11).  The medical evidence reflects that Dr. Williams ordered x-rays of the claimant’s

lumbar spine and right knee during the June 3, 2011, visit.  The radiology reports of the x-rays

reflect the impression of degenerative change lumbar spine. (CX #1, p. 12).  The June 3, 2011,

radiology report regarding the claimant’s right knee reflect, in pertinent part:

There is narrowing of the medial joint space with bony spur at the
medial tibial plateau and femoral condyle.  There is breaking of the
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tibial eminence.  Lateral joint space maintained.  Bony spur at the
lateral tibial plateau.  There is narrowing of the patellofemoral joint
space with bony spur superior aspect of patella.  No acute fracture
or dislocation.

IMPRESSION : Degenerative change right knee. 
(CX #1, p. 13).

The evidence reflects that save for the initial June 3, 2011, visit to Dr. Williams,

respondent controverted the claimant’s June 1, 2011, claim.  As a consequence of the afore, light

duty work was not afforded the claimant pursuant to the June 3, 2011, restrictions of Dr.

Williams. 

The claimant was again seen at the emergency room of Arkansas Methodist Medical

Center on June 5, 2011, relative to his right knee complaints, which he attributed to the June 1,

2011, work-related incident. (CX #1, p. 20-27).  The emergency notes regarding the afore visit

does reflect the following entry with respect to the claimant’s complaint:

Comments:   A: Right knee swelling, redness noted.  Also noted
previous scar tissue from surgery.  Distal SMCS intact. (CX #1, p.
24).

The claimant was seen in follow-up by his primary care physician, Dr. Bobby A. Thompson, after

respondent controverted the claim.  The June 6, 2011, Progress Note of Dr. Thompson regarding

a visit of the claimant of the same date reflects, in pertinent part:

HPI:
Knee/Shin:
     58 year old male presents with c/o knee pain right knee for a
week.  Says he struck his right knee on a metal table at work. 
Since then, he has had a lot of pain with standing and ambulating. 
Gets better when he lies down.  Said he was seen initially for this
with WC doctor, but his claim was dropped b/c he didn’t report it
until the next day.  Says pain got worse when he got up the next
day after injury.  Having numbness run up lateral thigh. c/o
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radiation of pain.  c/o direct trauma.  c/o tingling/numbness.  (CX
#1, p. 28).

The claimant’s complaint was assessed during the June 6, 2011, visit to Dr. Thompson as a

“contusion knee”, for which the claimant was started on Lortab 5/500 for severe pain and to

continue the Diclofenac.

On June 20, 2011, the claimant underwent an MRI of the right knee at Arkansas

Methodist Medical Center pursuant to the directions of Dr. Thompson. (CX #1, p. 30-31).  The

claimant was seen in follow-up by Dr. Thompson on July 11, 2011.  The afore progress note

reflects, in pertinent part:

HPI:
  Knee/Shin:
     59 year old male presents with c/o knee pain.  Here for f/u on
right knee.  Says he struck his right knee on a metal table at work. 
Since then, he has had a lot of pain with standing and ambulating. 
Gets better when he lies down.   .    .   Pt has had an immobilizer on
and this has helped.  MRI showed microfacture medial femoral
condyle.  c/o radiation of pain.  c/o direct trauma.

*          *          *

Assessment:
1.   FX FEMORAL CONDYLE-CLOSE - 821.21 (Primary)
2.   Insomnia NOS - 307.42

Plan:
1.   FX FEMORAL CONDYLE - CLOSE Start diclofenac
enteric coated tablet, sodium 75 mg, orally, 60, 1 tab(s), BID prn
pain, 30 day (s), Refills 2. 
Improving with conservative treatment with brace.  Pt to continue
wearing brace for the next 2 weeks and discontinue once pain
improved.  Should be able to return to work next Monday without
restriction.    .    .  (CX #1, p. 32). 

The claimant credibly testified that Dr. Thompson initially wanted to release him to
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restricted/light duty work, however after he informed the doctor that respondent would not honor

a light/restricted release for a non-work-related injury, the July 11, 2011, full duty release was

authored.  The claimant’s testimony reflects, regarding the afore:

     He was going to put me on light duty.  I should have told him
to, anyway, to fill in my thing out like that, but I told him I can’t go
on light duty because they won’t let me because workman’s comp
won’t - - you got to get hurt and workman’s comp’s got to take it
and then they can put you on light duty.  And it was, I don’t want
to put you on light duty.

*          *          *

     And that’s why I couldn’t go on light duty and I still didn’t feel
like I was well enough to really do the job and so when I - - when I
had bills, it was six weeks there, I got 90 something dollars a week,
and I was in bed for 20 days.  I couldn’t even get out of bed.  And
just - - I wasn’t completely well.  And he was wanting - - before I
went back to work, he was wanting me to have another MRI, but I
didn’t have - - I didn’t have no more insurance.  The insurance ain’t
going to - - wasn’t going to pay for it so - - (RX #2, p. 18-19).

The claimant explained that being unable to physically return to his regular job duties, in

need for further medical/diagnostic treatment, and not having insurance to pay for the afore, he

elected to resign from his employment with respondent.  In doing the afore the claimant was able

to draw retirement benefits from respondent which totaled approximately $34,000.00.   The

claimant elaborated regarding the afore:

     Well, I got some money, but since I was not old enough, you
had to be 59 and a half or whatever, and if you’re not a certain age,
they hold out a bunch.  So they took a bunch of my money, they
took it.  I needed the money.  I had to get it because I couldn’t do
nothing else.  I couldn’t go work.  Had all these bills and I was off
for six weeks, yeah, six weeks, and I got some money, but they
took so much out of it, it’s just - - and, now, when I get old enough
to retire, I ain’t going to have nothing. (RX #2, p. 20). 
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The claimant resigned from his employment with respondent on July 15, 2011.  The claimant did

not file for unemployment benefits, however did receive six (6) weeks of short term disability

benefits in the amount of $185.00, per week.

The testimony of the claimant reflects that commencing November 3, 2011, he worked for

thirty (30) days at Monroe through a temporary employment agency.  The claimant’s testimony

reflects, regarding his employment subsequent to June 2, 2011:

     Well, I worked at Monroe through a temp for 30 days, then I
quit because it just - - I couldn’t do the job like they wanted me to
so I - - 

*          *          *

     Well, I was on spot weld.  I spot welded.  Then they had us on
this other job where you put these bushings on these parts and you
had to do so many an hour and he wanted me to learn how to set
up the job and do them as fast as I could, and it just - - I couldn’t
do it as fast as they wanted me to.  So - - (RX 2, p. 21-22). 

In explaining why he was unable to perform the job at a rapid pace, the claimant testified:

     My leg was giving me some problems and I just - - I couldn’t - -
they wanted me to set up the job real fast and sometimes there’d be
little jobs and big jobs, and they wanted you to run production. 
And it’s - - you got to run so many an hour, and I just couldn’t
learn it fast enough.  It’s different jobs.  You’ve got to set them up
different ways and they want somebody just to learn all that stuff
real, real fast and just do it all fast as they can go and just run
production, too, and run a bunch of parts a day and I just couldn’t -
- (RX #2, p. 22).

The claimant continued, regarding the end of his employment at Monroe:

     Well, I couldn’t get it as good as they want me to and I figured I
was going to get fired pretty soon or something, and I - - [quit]. 
(RX #2, p. 25).

The claimant has sought employment with the city of Paragould and a paving company since
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leaving the job at Monroe. 

The claimant takes medication for high blood pressure, arthritis, and anxiety.  The

claimant’s testimony reflects that he has had problems with anxiety for six to seven years.  Dr.

Noel at Paragould Clinic prescribed the claimant’s anxiety medication.

The claimant acknowledged that he had previously experienced difficulty with his right

knee which resulted in surgical treatment.  Medical records of the claimant’s prior treatment in

connection with his right knee complaints include a October 4, 2005 report of Dr. Ron D.

Schechter, a Paragould orthopedic physician.  The report reflects a history of the claimant’s 2005,

right knee complaint:

Jimmy DeVries is a 53 year old male being seen at the request of
Dr. L. Shedd for evaluation of right knee pain.

Of note, Mr. Devries was very dramatic today.  He seems to have
an exaggerated limp and look of discomfort on his face.   .    .   He
denies any history of trauma.  His pain started about one month ago
and has persisted to the present time.  There’s been associated
swelling.  Has saw Dr. Shedd in the past who aspirated him with no
relief.  He was tried on some nonsteroidals without relief.  He
describes the pain is being generalized around the interior knee with
radiation diffusely around the knee.  There continues to be
associated swelling and also some popping sensations.  He has not
been working because he got load off last week. 

*          *           *

Assessment and Plan

Diagnosis
Pain in joint, lower leg
Osteoarthrosis lclzd prn, lower leg
Enthesopathy, knee NOS
Drgmnt, pstr horn, medial meniscus

I had a long discussion with the patient about his symptoms and the
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risks, benefits, and options of nonoperative and operative
treatment.  At the least he appears to have some osteoarthritis of
the knee which is likely responsible for much of his pain.  The MRI
is consistent with the degenerative changes and also appears to
show some degenerative tearing of the medial meniscus.  I
recommended that we start off conservatively with a steroid
injection in the knee and he elected to proceed.  He will call if he is
not improving and if he desires we can proceed with a 15 minute
preoperative appointment to make arrangements for an
arthroscopic debridement of the knee.  If he has persistent problems
after that we might consider synvisc series.  Ultimately, if his
arthritis progresses enough, he may be a candidate for a total knee. 
I do think he has legitimate problems that explain his pain but I feel
like his pain in dramatic presentation are more than I would expect
of his problem.  This leads me to believe that we may have some
pain management issues with him in the future. We will deal with
these issues as needed if they should arise. (CX #1, p. 1-3).

On October 31, 2005, the claimant underwent surgery by Dr. Schechter for a pre-operative

diagnosis of right knee meniscial tear and osteoarthritis, during which a right knee arthroscopy;

right knee synovectomy; right knee chondroplasties of the p;atellofemoral joint and medial

compartment; right knee medial meniscus debridment, and right knee lateral meniscius meniscial

cyst debridement were performed. (CX #1, p. 7-8).  

The claimant was last seen by Dr. Schechter in connection with the 2005, right knee

complaint on November 10, 2005.  The office note regarding the afore visit reflects, in pertinent

part:

He is doing well.  He already had drastic improvement compared
before surgery.  His wounds look good and his sutures were
removed today.  He is doing well enough already that we agreed he
could progress with activities as tolerated including work and
follow-up as needed.  We discussed how in addition to his cartilage
tears and impinging tissue, he was found to have significant
cartilage loss/arthritis.  If his symptoms worsen again, we can treat
him from an arthritic standpoint.  If he calls with persistent
symptoms, I would recommend a synvisc series.  Ultimately, if he



12

continues to have problems he could be a candidate for total knee
replacement. (CX #1, p. 9).

There is no medical documentation in the record evidencing that the claimant sought or received

medical treatment with respect to his right knee following the November 10, 2005, follow-up visit

with Dr. Schechter until June 2011.  The claimant underwent the 2005 right knee surgery by Dr.

Schechter during the time he was laid off from work at respondent, and resumed work once the

lay-off ended.  Claimant denied having any trouble with his right knee once he returned to work.

While the claimant presented testimony regarding a hernia that he suffered a couple of

years prior to the 2005 right knee surgery while discharging employment duties for respondent

which resulted in surgery and six weeks off work, he has never filed a workers’ compensation

claim. (RX #2, p. 13-14).

   Joyce DeVries, the claimant’s wife, presented testimony corroborative of that of the

claimant.  Ms. DeVries further testified regarding the duration of the claimant’s total disability

attributable to the June 1, 2011, work-related knee injury.  

Mr. Rodney Gardner testified that he was the claimant’s supervisor during the pertinent

time period.  Mr. Gardner was employed by respondent for approximately two (2) years.  Mr.

Gardner’s testimony reflects that he received a telephone call from the claimant on June 2, 2011,

who informed him that he was tired, would be taking a vacation day and would not be at work. 

Mr. Gardner testified that the claimant concluded the conversation with the statement, “by the

way I hurt my knee at work” the day before.  Mr. Gardner offered that he had observed the

claimant walking stiff-legged in the past as evidence of a prior leg/knee problem.  Mr. Gardner

testimony reflects that he also questioned the manner in which the claimant maintained that he

injured his knee.
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After a thorough consideration of all of the evidence in this record, to include the

testimony of the witnesses, review of the medical records and other documentary evidence,

application of the appropriate statutory provisions and applicable case law, I make the following:

FINDINGS

1. The Arkansas Workers’ Compensation Commission has jurisdiction of this claim.

2. On June 1, 2011, the employment relationship existed between the parties during 

which time the claimant earned an average weekly wage of $524.19, generating compensation

benefit rates of $350.00/$262.00, for temporary total/permanent partial disability. 

3. On June 1, 2011, the claimant sustained an injury to his right knee arising out of 

and in the course of his employment, which rendered him temporarily totally disabled for the

period June 2, 2011 and continuing through November 3, 2011.    

4. Pursuant to Ark. Code Ann. §11-9-411, respondent is entitled to a credit against 

short-term disability received by the claimant.

5. The respondent shall pay all reasonable hospital and medical expenses arising out 

of the claimant’s compensable injury of June 1, 2011, to include that received under the care of

and at the directions of Dr. Bobby A. Thompson.

6. The respondent has controverted the compensability of this claim in its entirety.

CONCLUSIONS

The claimant maintains that while within the course and scope of his employment on June

1, 2011, he suffered an injury to his right knee resulting in a need for medical treatment and which

rendered him totally incapacitated from engaging in gainful employment until November 3, 2011. 

The claimant seeks corresponding medical and temporary total disability benefits as well as
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controverted attorney fees.  Respondent controvert the compensability of this claim in its entirety.

The present claim is one governed by the provisions of Act 796 of 1993, in that the

claimant asserts entitlement to workers’ compensation benefits as a result of an injury having been

sustained subsequent to the effective date of the afore provision.

Compensability

In the present claim, the claimant asserts that he sustained a specific incident injury to his 

right knee on June 1, 2011.  It is not disputed that the claimant discharged employment duties for

respondent on June 1, 2011.  The claimant was employed by respondent for approximately thirty

(30) years.     

Ark. Code Ann. §11-9-102 (4)(A) (Repl. 2002) defines “compensable injury”:

(i)     An accidental injury causing internal or external physical harm
to the body . . . arising out of and in the course of employment and
which requires medical services or results in disability or death.  An
injury is “accidental” only if it is caused by a specific incident and is
identifiable by time and place of occurrence [.]

A compensable injury must be established by medical evidence supported by objective findings.

Ark. Code Ann. §11-9-102 (4)(D).  Objective findings are those findings which cannot come

under the voluntary control of the patient.  Ark. Code Ann. §11-9-102 (16)(a)(i).  

In the present claim, as noted above, the claimant asserts the occurrence of a specific

incident injury which is identifiable by time and place of occurrence.  There is no dispute

regarding the claimant’s employment duties on June 1, 2011, nor is it disputed that the claimant

last discharged his employment duties for respondent on June 1, 2011.  While the claimant has

previously suffered an injury to the right knee for which he had undergone surgery, there is no

documented medical evidence in the record of the claimant either having received medical
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treatment, or registering complaints relative to the right knee, following his last visit to Dr. Ron

D. Schechter on November 10, 2005.  

On June 2, 2011, the claimant reported the occurrence of the June 1, 2011, right knee

injury to the appropriate supervisory personnel of respondent.  While initially directing the

claimant to obtain medical treatment under the care of its designated medical provider, respondent

denied the compensability of the claimant’s claim following the June 3, 2011, examination by Dr.

Dwight Williams, which included x-rays obtained at Arkansas Methodist Medical Center under

the direction of same.  The claimant was placed on restricted/light duty and provided prescription

medications by Dr. Williams. 

The evidence preponderates that the claimant continued to experience symptoms

following the June 3, 2011, controversion of his claim by respondent and in need of medical

treatment relative to his right knee complaints.  The claimant sought and obtained medical

treatment in connection with his right knee and back complaints under the care of his primary care

physician, Dr. Bobby A. Thompson.  Dr. Thompson obtained an MRI of the claimant’s right knee

which disclosed objective findings, microfracture medial femoral condyle.  The claimant has

sustained his burden of proof by a preponderance of the credible evidence that suffered a

compensable injury to his right knee on June 1, 2011, arising out of and in the course of his

employment.  Respondent has controverted this claim in its entirety.

Medical Treatment

Ark. Code Ann. §11-9-508 (a) (Repl. 2002) mandates that the employer promptly provide 

for an injured employee such medical treatment as may be reasonably necessary in connection

with the injury received by the employee.  What constitutes reasonably necessary medical
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treatment is a question of fact for the Commission.  Dalton v. Allen Engineering Co., 66 Ark.

App. 201, 989 S.W.2d 543 (1999).  While the injured employee has to prove that medical services

are reasonably necessary by a preponderance of the evidence, those services may include that

necessary to accurately diagnose the nature and extent of the compensable injury; to reduce or

alleviate symptoms resulting from the compensable injury; to maintain the level of healing

achieved; or to prevent further deterioration of the damage produced by the compensable injury.

Jordan v. Tyson Foods, Inc., 51 Ark. App. 100, 911 S.W.2d 593 (1995); Artex Hydrophonics,

Inc. v. Pippin , 8 Ark. App. 200, 649 S.W.2d 845 (1983).

The evidence in the record reflects that the claimant was placed on light/restricted duty

and prescribed medication in connection with the June 1, 2011, right knee injury by respondent’s

designated physician, Dr. Williams, following his initial visit of June 3, 2011.  Respondent

controverted the compensability of the claim following the claimant’s June 3, 2011, visit to Dr.

Williams.  The evidence preponderates that the claimant was in need of further treatment in

connection with the June 1, 2011, right knee injury following the June 3, 2011, examination by

Dr. Williams.  Indeed, in addition to providing prescription medication and a restricted release to

work, Dr. Williams directed the claimant to return “for recheck one week or sooner prn problems

or changes”.  

Following the controversion of the claim by respondent the claimant sought and obtained

medical treatment under the care of his primary care physician for complaints attributable to the

June 1, 2011, compensable injury.  The medical treatment rendered to the claimant under the care

of and at the direction of  Dr. Thompson, his primary care physician, was reasonably necessary in

connection with the treatment of the June 1, 2011, compensable injury.  Respondent has
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controverted this claim in its entirety.  

Temporary Total Disability

The claimant sustained a compensable injury to his right knee on June 1, 2011, and did not

return to gainful employment until November 3, 2011.  The evidence preponderates that at the

time of the claimant’s July 11, 2011, visit to Dr. Thompson, the release to return to work was

originally to have been with restrictions.  The claimant instead persuaded Dr. Thompson to author

a full duty release because respondent did not have light/restricted duty available for a non-work-

related injured employee.  Respondent, as noted above, controverted the compensability of the

claimant’s right knee injury.  The claimant resigned his employment with respondent on July 15,

2011, because he was not physically capable of performing his regular job duties and, having been

without sufficient income since the occurrence of his injury, he was in need of funds, which he had

access to following the resignation.

An employee who suffers a scheduled injury is entitled to receive temporary total or

temporary partial disability benefits during his healing period or until he returns to work,

regardless of whether he has demonstrated that he is actually incapacitated from earning wages.

Wheeler Construction Co. v. Armstrong, 73 Ark. App. 146, 41 S.W.3d 822 (2001).  In the

present claim, the claimant sustained a compensable scheduled injury on June 1, 2011.  The

claimant did not return to gainful employment until on or about November 3, 2011.  During the

afore period, the evidence preponderates that the claimant remained within his healing period. 

The claimant has sustained his burden of proof by a preponderance of the credible evidence that

after suffering a compensable scheduled injury he remained within his healing period and did not

return to gainful employment until on or about November 3, 2011, and is, correspondingly,
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entitled to temporary total disability benefits.  Respondent has controverted this claim in its

entirety. 

AWARD

Respondent is herein ordered and directed to pay to the claimant temporary total disability

benefits at the weekly compensation benefit rate of $350.00, for the period commencing June 2,

2011, and continuing through November 3, 2011, as a result of the compensable right knee injury

of June 1, 2011.  Said sums accrued shall be paid in lump without discount.  Respondent may

claim an off-set pursuant to Ark. Code Ann. §11-9-411, for short-term disability benefits paid to

the claimant.

Respondent is further ordered and directed to pay all reasonably necessary medical,

hospital, nursing, and other apparatus expenses growing out of and in connection with the

treatment of the claimant’s June 1, 2011, compensable injury, to include medical related travel.

Maximum attorney fees are herein awarded to the claimant’s attorney on the controverted

indemnity benefits herein awarded, pursuant to Ark. Code Ann. §11-9-715.

This award shall bear interest at the legal rate pursuant to Ark. Code Ann. §11-9-809,

until paid.

IT IS SO ORDERED.

______________________________________________
ANDREW L. BLOOD
ADMINISTRATIVE LAW JUDGE 


