
BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

CLAIM NO.  G000724

LADONNA DARROUGH, Employee CLAIMANT

TYSON POULTRY Employer RESPONDENT
Self Insured                                                     

OPINION FILED OCTOBER 12, 2012

Hearing before ADMINISTRATIVE LAW JUDGE AMY GRIMES, in Fort Smith,
Sebastian County, Arkansas.

Claimant Pro Se.

Respondents represented by E. DIANE GRAHAM, Attorney, Fort Smith,
Arkansas. 

STATEMENT OF THE CASE

On July 17, 2012, the above captioned claim came before the

Commission in Fort Smith, Arkansas for hearing. A pre hearing

conference was conducted on March 13, 2012, an amended pre hearing

order filed on March 19, 2012.  A copy of the pre hearing order has

been marked as Commission’s Exhibit No. 1 with modifications and

without an objection made part of the record. Prior to hearing on

July 17, 2012, the parties agreed to the following stipulations:

1. On November 5, 2009,  the relationship of employee-self

insured employer existed between the parties.

2. The appropriate weekly compensation benefits are to be

determined.

3. The respondent accepted an injury to the claimant’s right

knee and right hand occurring on November 5, 2009.

4. The respondent controverts claimant’s claim of a

compensable neck and shoulder injury also occurring on

November 5, 2009.
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Prior to hearing on July 17, 2012, the parties agreed to

litigate the following issue:

1.  Whether the claimant sustained a compensable injury

to her neck and shoulder on November 5, 2009.

2.  The claimant’s entitlement to temporary total disability

benefits and medical bills.

The claimant contends that her hand and knee were originally

affected although she also injured her neck, shoulder and back in

the accident.  The claimant is contending she is entitled to

temporary disability from the date of the accident to a date yet to

be determined.  Permanent impairment is to be held in abeyance.

Additionally, the claimant contends that she is entitled to medical

expenses.  The respondent contends that claimant reported an injury

to her right knee and right hand which respondent accepted.

Respondent sent claimant to the doctor on November 6, 2009.

Claimant was released to return to regular work. Claimant next saw

the doctor November 16, 2009 and claimant at that time complained

of her feet going numb and back and neck pain. Claimant was again

released to full duty.  Apparently, claimant’s chiropractor

referred her to a neurologist, Dr. Keating, whom she saw December

9, 2009. Her chief complaint was pain everywhere, particularly in

her back. MRI’s of her lumbar and cervical spine revealed multi-

level protrusions and the shoulder MRI revealed tear of

supraspinatus tendon without retraction.  Respondent denies that

claimant injured her back, neck, or shoulder in the November 5,
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2009 accident and instead contends those conditions were pre-

existing and symptomatic prior to November 5, 2009.

 The stipulations agreed to by the parties, prior to hearing

on July 17, 2012, and in the pre hearing order are hereby accepted

as fact.  From a review of the record as a whole to include medical

reports, documents and matters properly before the Commission and

having had the opportunity to hear testimony of the claimant and

observe her demeanor the following decision is rendered.

FACTUAL BACKGROUND

The claimant was pro se for the hearing on July 17, 2012.  She

testified that she was at her work station on November 5, 2009 and

that a co-worker threw a bag of chicken onto the conveyor belt and

it passed over the belt.  The bag fell on the floor.  She added

that she got off her stool to pick up the bag(Record 7/17/12 p.

16).  She continued that the floor was wet and when she bent down

to pick it up, she fell.  The claimant stated that she hit her knee

and pushed out with her hand to try and stop the fall. She went to

the nurses station to report her injury(Record 7/17/12 p. 16).  She

stated that she wrote down what happened.  She testified that she

filled in a diagram provided and marked that she had hurt her hand,

knee and back.  She added that she did not write down that she hurt

her back but colored it in on the diagram(Record 7/17/12 p.17).

The claimant stated she was in pain, filled out the paperwork and

left.  She added that the next day she went to the doctor.  She

stated that two days afterwards, she had pain in her shoulder, neck
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and lower back.  The claimant stated that she went back to the

doctor and x-rays were taken(Record 7/17/12 p.17-18).  

The claimant added that several weeks went by, she added that

the pain was getting worse.  She stated that she asked for a second

opinion.  She added that she went to the nurses office and told

them she would like a second opinion.  She advised that she called

and made an appointment to see Dr. Keating on December 9.  She

testified that the doctor did a full examination(Record 7/17/12 p.

18).  The claimant then testified that she saw Dr. Harp(Record

7/17/12 p. 19).  She added that Dr. Harp x-rayed her and found that

she had torn tendons.  She continued that she had surgery(Record

7/17/12 p.19).  She continued that she got approval from Cigna to

have the torn tendons repaired.  The claimant added that she then

went to physical therapy.  She then went to Dr. Schlesinger, a

neurologist.  Dr. Schlesinger x-rayed the claimant and gave her

epidural shots.  She continued that she had two sets of shots.  She

stated that the shots did not work(Record 7/17/12 p. 20).  She

added that the shots were for her low back, but that the doctor

wanted to give her shots for the neck.  She added that the doctor

was treating her from the lower back to the top of her spine.  She

added that after the low back shots did not work, she declined the

shots for her neck(Record 7/17/12 p.21).  She stated that she never

had epidural shots in her neck.  The claimant further stated that

she continued physical therapy. She stated that the therapy “worked

on my neck and shoulder.”  She stated that the physical therapy
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eventually ended and she did not return to work(Record 7/17/12 p.

22).

The claimant testified that she would like to be compensated

for her fall, her injury to her rotator cuff, her neck and her pain

and suffering.  She added that she had anxiety and depression and

it just got worse and worse because she was hurt.  She added that

she was not disputing that the respondent accepted the injury to

her right knee and right hand.  The respondent paid for the

claimant’s medical treatment for her right knee and hand(Record

7/17/12 p.23-24).  The claimant testified that she understood that

the present issue was whether she was entitled to medical treatment

and TTD for her neck and shoulder.  She then added that her

shoulder was hurt during her fall, the x-rays show that(Record

7/17/12 p. 25).

The claimant added that she would never be the same again.

She stated that prior to the injury, she could walk 14 laps around

the track, but she could not walk the track anymore.  She added

that she was now on disability(Record 7/17/12 p.26).

On cross examination, the claimant testified that the approval

that she had gotten for treatment was from Cigna.  She added that

Cigna was the group health insurance carrier for the respondent and

she used her group health insurance to cover the cost of her

shoulder surgery(Record 7/17/12 p. 27). The claimant also testified

that she returned to work after the November 5, 2009 accident.  She

added that she was released to regular work and returned to her
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normal job(Record 7/17/12 p. 68).  Both the claimant and respondent

entered medical and non-medical exhibits.

The claimant’s exhibit includes Form AR-N.  It notes that she

was injured on November 5, 2009.  On that record, the claimant

stated that she injured her knee and hand(Claimant’s Exhibit No. 1

p. 20).  Dr. Kuykendall’s notes of November 6, 2009 reflect that the

claimant visited his office on a workers’ compensation claim.  He

noted that she injured her right knee and hand(Claimant’s Exhibit

No. 1 p. 19).  X-rays were taken of the knee and hand, as a result

of that visit.  No fracture was found.  The record reflects that the

respondent provided medical care until the claimant was released

related to the knee and hand injury.  On November 16, 2009, the

claimant was released to full duty by Dr. Kuykendall(Respondent’s

Exhibit No. 1 p. 70).  Also on November 16, 2009, the medical

records reflect that the claimant was x-rayed.  These x-rays were

for the claimant’s low back and cervical spine.  The notes from

those x-rays reflect that the claimant had degenerative facet and

uncivertebral joint findings(Claimant’s Exhibit No. 1 p. 17).  The

claimant also introduced a team member statement of injury.  In that

statement, the claimant marked [on a supplied diagram] that she had

pain in her low back, hand and knee.  She did not mark neck or

shoulder pain(Claimant’s Exhibit No. 1 p. 21).  The claimant saw Dr.

Keating on a referral from her chiropractor.  On December 9, 2009

she noted that the claimant had “pain everywhere, particularly in

her back.”  She also noted that the claimant stated she had pain

particularly across her low back.  Dr. Keating also noted that the
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claimant complained about pain in her upper spine and back area up

to her neck and in her right shoulder(Record 7/17/12 p.23).

Additionally, Dr. Keating noted, on that same visit,  that the

claimant had right shoulder pain, adding that she might have a

muscle tear.  She added that she would check an MRI of the

shoulders(Claimant’s Exhibit No.1 p. 25).  The claimant had an MRI

on December 17, 2009.  That MRI confirmed that the claimant did have

a tear of the supraspinatus tendon without retraction(Claimant’s

Exhibit No. 1 p. 27).  Dr. Keating’s notes from January 11, 2010

reflect that the claimant had a tear and right shoulder pain.  The

doctor noted that the shoulder pain was directly related or caused

by the fall(Claimant’s Exhibit No. 1 p. 22).  The claimant testified

that she had rotator cuff surgery with Dr. Harp.  Dr. Harp’s notes

reflect that he saw her for follow-ups beginning April 2010, and

referred her to physical therapy(Claimant’s  Exhibit No. 1 p. 38-

41,54).  On a form dated April 6, 2012, Dr. Harp noted that he

released the claimant on July 21, 2010, to return to work with no

restrictions after rotator cuff surgery(Claimant’s Exhibit No. 2

p.1).  In August 2010, the claimant was seen by Dr. Schlesinger.

His notes of that date reflect that the claimant told him that she

had “some neck and interscapular soreness before.” He added that she

told him that the soreness had been constant since the fall in

November 2009(Claimant’s Exhibit No. 1 p. 29).  The doctor noted

that the claimant told him that her problems were “exacerbated by

the injury at work.”  He also added “if this is accurate historical

information, then I think we are dealing with a work-related



G000724-Darrough -8-

aggravation of an underlying degenerative process.”  He continued

that “there is nothing surgical to do.”  The doctor also noted that

he did not feel that the claimant needed any form of

surgery(Claimant’s Exhibit No. 1 p. 32).

The respondent’s medical exhibits reflect treatment by Dr.

Kuykendall months before her November injury, in April of 2009.  The

doctor noted that the claimant had cervical neck pain with

radiculopathy(Respondent’s Exhibit No. 1 p. 52).  On April 15, 2009,

the results of cervical spine x-rays reflect arthritic change at C5-

C6 and C6-C7(Respondent’s Exhibit No. 1 p. 54).  In February 2010,

medical records reflect that the claimant advised medical personnel

that she had a history of multiple medical conditions, including

degenerative joint disease particularly of the cervical

spine(Respondent’s Exhibit No. 1 p. 75).

DISCUSSION

Arkansas Code Annotated §11-9-102(4)(A)(i) defines

compensable injury as:

“An accidental injury causing internal or
external physical harm to the body  . . .
arising out of and in the course of employment
and which requires medical services or results
in disability or death. An injury is accidental
only if it is caused by a specific incident and
is identifiable by time and place of
occurrence.”

The claimant must prove by a preponderance of the evidence that

she sustained a compensable injury as defined under A.C.A. §11-9-

102(4)(A)(i); see also §11-9-102(4)(E)(i). A preponderance of the

evidence means the evidence having greater weight or convincing

force. Smith v Magnet Cove Barium Corp., 212 Ark. 491, 206 S.W. 2d
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442 (1947). Furthermore, to be compensable under the same burden,

the claimant must prove that the existence of  physical injury or

damage is supported by medical evidence. A.C.A. §11-9-102(4)(D)

requires that a compensable injury must be established by medical

evidence.

The statute also requires that the medical evidence submitted

be in the form of objective findings. Objective findings are defined

in A.C.A. §11-9-102(16)(A)(i), as those findings which cannot come

under the voluntary control of the patient.  The statute requires

that medical opinions addressing compensability, must be stated

within a reasonable degree of medical certainty, A.C. A. §11-9-

102(16)(B). The Arkansas Court of Appeals has addressed this issue

in previous opinions. The Court in 1998, affirmed the Commission’s

finding that the claimant did not sustain a compensable injury when

there was no evidence connecting objective medical findings to an

alleged specific incident, Ford v. Chemipulp Process, Inc., 63 Ark.

App. 260, 977 S.W. 2d 5 (1998).

In the instant case, the Commission has been asked to determine

if the claimant sustained a compensable injury to her neck and

shoulder on November 5, 2009. The respondents accepted injuries to

the claimant’s right knee and hand as a result of her fall at work

on November 5, 2009.  She was released to full duty on November 16,

2009.  The claimant now claims that she has neck pain and shoulder

issues and required rotator cuff surgery.  The claimant contends

that her conditions are a result of her fall at work in November

2009.  Dr. Keating first noted that the claimant had shoulder pain
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on December 9, 2009.  This was the first indication that the

claimant had shoulder pain.  An MRI on December 17, 2009 confirmed

a tear.  Then, on January 11, 2010 Dr. Keating made the notation

that the tear  to the claimant’s shoulder was related to “a fall.”

Dr. Harp then performed rotator cuff surgery, releasing the claimant

to full duty in July of 2010.  According to the presented evidence,

the claimant saw Dr. Schlesinger in August of 2010 for continued

shoulder pain.  There are no notations in his notes of the

claimant’s shoulder surgery.  He notes that he took the claimant’s

history.  The claimant told Dr. Schlesinger that she had prior

shoulder soreness that was now constant since her fall at work.  The

doctor  then noted that if the provided information was  accurate,

then the claimant’s shoulder condition was an aggravation of a pre

existing degenerative condition.  In 2009, prior to her November

fall, the medical records also reflect that the claimant complained

of cervical pain.  Additionally, these 2009 records reflect that the

claimant had arthritic changes to the cervical spine.  Records

introduced from February 2010, reflect that the claimant had

degenerative disc disease of the cervical spine.

Clearly, these assessments reflect some objective medical

findings.  However, they do not support the claimant’s contention

that her neck and shoulder problems resulted from her fall at work.

The medical records reflect that the claimant has degenerative disc

issues as well and arthritic changes to the cervical spine.

Additionally, on the day after the injury, the claimant did not note

that she had neck or shoulder issues in the statement of injury.
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She did however, note that she had knee, hand and low back issues.

The first notation of shoulder pain came one month after the

claimant’s report of injury.  The first mention that it was related

to “a fall” came two months later.  The claimant may well believe

that her need for shoulder surgery resulted from her fall at work.

However, there is nothing in the evidence presented that ties her

need for shoulder surgery to a work related event.

  In Ford, there was no connection between the objective medical

findings and an incident. In the present case, like Ford, nothing

in the medical evidence submitted connects her neck condition or

need for rotator cuff surgery to the fall at work.  Rather, it

appears that the claimant’s neck issues are a result of degenerative

changes that existed at least several months prior to her November

2009 fall.  While Dr. Keating opines that the claimant’s shoulder

tear is work related there is no connection to the claimant’s fall

at work and her muscle tear.  I have considered all the medical

evidence submitted. Dr. Keating noted that the shoulder injury

resulted from a work related injury.  Interestingly enough, we do

not have any notation from Dr. Harp to support a contention that the

surgery was necessary or that the shoulder issues were related to

her work injury.  Additionally, Dr. Schlesinger gave a tepid opinion

that the claimant’s shoulder issues were an aggravation of a pre-

existing condition. The Court of Appeals in Leach v. Cooper Tire and

Rubber, 2011 Ark. App. 571(Ark. App. 2011)allowed the “major cause”

requirement to be satisfied if a work related incident caused an

asymtomatic condition to become symtomatic. In this case, the
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claimant told Dr. Schlesinger that she had shoulder soreness prior

to the date of her fall at work.  She contended that the shoulder

issues had become constant after the fall.  The claimant was not

asymptomatic and therefore the claimant’s condition was not

aggravated by her fall at work.  It appears that Dr. Schlesinger’s

opinion is based on the claimant’s self given historical

information, not on examination and findings.  Additionally, he

noted that surgery was not necessary. It is difficult for the

Commission to determine the timing of Dr. Schlesinger’s findings.

The letter submitted is dated August 2010, which is a month after

the evidence shows that the claimant was released from shoulder

surgery.  However, the Commission notes that whether the doctor was

referring to the claimant’s shoulder issues prior to the surgery

performed by Dr. Harp or after he found that “there is nothing

surgical to do.” It is clear that the claimant told Dr. Schlesinger

of shoulder pain prior to her fall. 

While there are some objective findings in evidence, the

balance of the findings do not support a connection between the fall

at work and the claimant’s neck and shoulder condition.  I am also

not convinced by Dr. Schlesinger’s opinion that the claimant’s

problems are a result of an aggravation of a preexisting condition.

I do not feel this opinion was based on objective findings,

additionally, the claimant was not asymptomatic at the time of her

fall.  Again, I note Dr. Keating’s opinion that the shoulder pain

is related to or caused by “a fall,” this opinion was some two

months after the claimant’s first report of injury.  However, I do
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not find any other evidence to support this contention.  In taking

the evidence as a whole, this contention is not credible. 

    The claimant must prove by a preponderance of the evidence that

she sustained a compensable injury and the compensable injury must

be supported by objective medical findings. Here, the claimant has

failed to prove by a preponderance of the evidence that she

sustained a compensable injury to her neck and shoulder while

working for the respondent on November 5, 2009.  When I consider the

documentary evidence submitted along with the claimant’s testimony,

I cannot come to a conclusion that she sustained a compensable

injury to her neck and shoulder on November 5, 2009. 

 FINDINGS OF FACT AND CONCLUSIONS OF LAW

1.  The claimant has failed to prove by preponderance of

the evidence that she suffered a compensable injury to

her neck and shoulder on November 5, 2009.  While there

have been some objective medical findings submitted into

evidence, they do not support a work related injury, but

rather that the claimant’s neck issues are the result of

degenerative disc disease and arthritic changes.

Additionally, there is no evidence in the record that the

fall was the major cause of the claimant’s need for

rotator cuff surgery.  I do not find that there is

sufficient evidence to support that the claimant’s

shoulder issues were aggravated by the fall in November

2009.  Clearly, the claimant has degenerative conditions,

but there are no objective findings that connect  either
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her neck condition or her need for rotator cuff surgery

to her fall at work. 

ORDER

Based upon my foregoing findings and conclusions, I have no

alternative but to deny and dismiss this claim in its entirety.

IT IS SO ORDERED.

                                                                  
                         AMY GRIMES
                                 ADMINISTRATIVE LAW JUDGE
                                         


