
BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION

WCC NO. F907686

GERALD DURHAM, EMPLOYEE CLAIMANT

WHITE HALL SCHOOL DISTRICT, EMPLOYER RESPONDENT

ARKANSAS SCHOOL BOARDS ASSOCIATION,
INSURANCE CARRIER RESPONDENT

OPINION FILED MAY 22, 2012

Hearing before Administrative Law Judge Barbara Webb on February 22, 2012, in
Pine Bluff, Jefferson County, Arkansas.  

The claimant proceeded Pro Se.   

The respondents were represented by Ms. Melissa Wood, Attorney at Law, Little
Rock, Arkansas.  

STATEMENT OF THE CASE

A hearing was held on the above-styled claim on September 11, 2008,

before Administrative Law Judge Barbara W. Webb.  A Pre-hearing telephone

conference was held on this claim on January 3, 2012.  A Pre-hearing Order was

entered in this case on January 4, 2012.  The Pre-hearing Order set forth the

stipulations offered by the parties and outlined the issues to be litigated and

resolved at this hearing.  A copy of the January 4, 2012 Pre-hearing Order is made

a part of the hearing record.

By agreement of the parties, the stipulations as submitted by the parties in

the Pre-hearing Order as amended on the record are hereby accepted:

1. The Arkansas Workers’ Compensation Commission has jurisdiction

of this claim.
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2. The employer/employee/carrier relationship existed on or about July

15, 2009, when the claimant contends he sustained a compensable

gradual onset hearing loss injury.

3. Based on an average weekly wage of $1,089.53, the claimant would

be entitled to compensation rates of $550.00 for temporary total

disability benefits and $413.00 for permanent partial disability

benefits.

By agreement of the parties, the issues to be presented at the hearing were

as follows:

1. Compensability of claimant’s alleged hearing loss claim.

2. If found compensable, claimant’s entitlement to appropriate benefits.

3. Statute of limitations.

4. All other issues are reserved.

The record consists of a one volume transcript of the February 22, 2012

hearing, consisting of the testimony of Gerald Durham and all documentary

evidence consisting of Commission’s Exhibit No. 1 (Pre-hearing Order); Claimant’s

Exhibit No. 1 (Internet Printouts);  Claimant’s Exhibit No. 2 (Reports of Pamplin

Audiology, LLC); Respondents’ Exhibit No. 1 (Medical Records with Index);

Respondents’ Exhibit No. 2 (Non-Medical Records with Index). In addition, I have

blue-backed a copy of a post-hearing brief regarding the statute of limitations issue

filed by the Respondents on February 23, 2012, which is incorporated by reference

into the record of this proceeding.
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EVIDENTIARY OBJECTIONS 

Respondents have objected to the introduction of Claimant’s Exhibit No. 1

on the basis that:

1) the documents were not designated as exhibits and provided to
Respondents prior to the 7-day cut off for the introduction of exhibits;
2)  the documents constitute hearsay since Claimant is tendering them as
out of court statements offered for the truth of the matter asserted;
3) none of the articles introduced arose from a scholarly publication or
learned treatise as provided for in Rule 803 of the Arkansas Rules of
Evidence.

The Pre-hearing Order provided, as follows:
 

No documents, including medical reports, will be allowed into evidence
unless exchanged by the parties at least seven (7) days prior to the
scheduled hearing.  Any evidence, whether documentary or testimonial, that
is not disclosed or exchanged in compliance with this Order and applicable
law shall not be considered at the hearing except with prior leave of the
Commission and upon a showing of good cause.  The record will not remain
open at the conclusion of the hearing for the parties to obtain additional
evidence. . . .
Failure to comply with these directives may result in sanctions, including the
exclusion of exhibits, medical or otherwise, from  evidence.  Evidence not
disclosed through the prehearing questionnaire or as set forth within the
terms of this Order shall not be considered as evidence except with prior
leave of the Commission and upon a showing of good cause

Claimant responded that one of the documents was downloaded from an

OSHA website, one from the National Hearing Institute, and one from Woodworking

Magazine.  He also noted that he had offered a copy of the documents to

Respondents’ counsel but was told that he did not want a copy of the documents

because they were not important.



Durham - F907686 - 4 -

I find that the Claimant’s Exhibit No. 1 should be excluded on the basis of

hearsay.  The documents were obtained from the Internet.  No witness was offered

to provide articles nor was there an opportunity for cross-examination.  

FACTUAL BACKGROUND

Gerald Durham is 58 years old (D.O.B. 12/15/53).  He graduated high school

and college.  He obtained an A.B.S. in Industrial Engineering.  He has been a

teacher for the last thirty years.  He also worked on oil rigs and as a carpenter prior

to teaching.   He taught a shop class for one year in England, Arkansas.  He taught

Industrial Arts for 19 years at Dollarway High School.  He also taught at White Hall

for about 12 or 13 years.  He explained that the class is now called Furniture and

Cabinet-Making. He has taught drafting, architectural and mechanical drafting.  He

explained that they build woodworking projects and cabinets.  

Durham testified that he had filled out forms due to an injury to his shoulder.

He learned in June or July 2009 that he could file a claim for his hearing problem

without an exact date and time.   On his claim form filed on July 15, 2009, Durham

stated that he had hearing loss over 30 years.  He testified that the loss had been

gradual.  He explained that his work environment consisted of a full woodworking

shop with every industrial machine available, including a huge dust  vacuum.  He

is there five days a week from 8:30 a.m. until 3:30 p.m.  The space is 50' by 80'.  He

explained that he offered the kids ear plugs but doesn’t wear them so he can hear

pitches in the motors and sounds that would alarm him that there was a problem

with one of the machines.   
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Durham testified that he first sought medical treatment for hearing problems

on March 10, 2009.  The doctor encouraged him to wear hearing protection.  He

prescribed hearing aids.   He tried hearing aids but did not notice a difference.  The

doctor recommended a new set of hearing aids but Durham did not get them due

to the cost.    He also sought medical attention for his hearing problems on October

26, 2009.

Durham testified that he had hunted until five or ten years ago.  He wore

hearing protection when he went to target practice, but not when he hunted.  He

explained that he had about the same hearing loss in both ears. 

He estimated that the cost of the hearing aids would be $6,000.00. He has

not missed any work due to his hearing problems.  He probably used his health

insurance to pay for the two doctor visits with co-pays, but did not have to pay for

the hearing aids because he turned them in before 30 days.  

On cross-examination, Durham testified that he had four prior workers’

compensation claims prior to this claim.  He explained that the secretaries helped

him file his claims.  Durham admitted that in his deposition on December 4, 2009,

he testified that he had hearing loss for at least 11 years.   He also admitted he

filled out the Form N stating that he had “Hearing loss over 30 years.” Durham

further admitted that in a statement given on August 5, 2009, he  told the

investigator that he first realized he had a hearing problem prior to going to  work

for White Hall and that it had been a deteriorating thing.  He also told her that he
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had gone to check hearing aid prices at least two years prior to the interview in

2009. 

DISCUSSION

The claimant contends that he sustained hearing loss over a period of time

and is entitled to workers’ compensation benefits.

The respondents contend that claimant did not suffer a compensable injury

on or about July 15, 2009.  Respondents contend that the statute of limitations has

run with regard to any alleged hearing loss claim.  Respondents contend that

claimant’s current need for medical treatment, if any, associated with hearing loss

is associated with pre-existing and underlying problems and not any compensable

injury.  Respondents contend that the claimant’s employment with White Hall

School District is not the major cause of any hearing impairment he may have.

STATUTE OF LIMITATIONS

In the instant case, the claimant allegedly sustained an injury after July 1,

1993, bringing his claim within the provisions of the Arkansas Workers’

Compensation Law as amended by Act 796 of 1993.  The claimant has alleged that

he has suffered hearing loss which is considered a scheduled injury. 

Ark. Code. Ann. § 11-9-702 (a) (1) (Supp. 2007) provides that 

A claim for compensation for disability on account of an injury, other
than an occupational disease and occupational infection, shall be
barred unless filed with the Workers’ Compensation Commission
within two (2) years from the date of the compensable injury. . . .

In Minnesota Mining & Mfg. v. Baker, 337 Ark. 94, 989 S.W.2d 151 (1999),
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the Arkansas Supreme Court found that a scheduled injury in a hearing loss case

does not become compensable until (1) the injury develops or becomes apparent,

and (2) the claimant suffers a loss in earnings on account of the injury, which loss

is conclusively presumed.  In addition, the Court in dicta found that in a hearing-loss

claim the statute of limitations did not begin to run until the claimant becomes aware

of his injury and the injury has stabilized.  Id.; Powers v. City of Fayetteville, 97Ark.

App. 251, 248 S.W.3d 516 (2007).

In Pina v. Wal-Mart Stores, 91 Ark. App. 77, 208 S.W.3d 236 (2005), the

Court of Appeals addressed the question of when a scheduled gradual onset carpal

tunnel injury commences.  In Pina, the Commission found that the claimant was

“aware” of her condition in 1999, since she had first complained of her symptoms

of numbness in her hands in October of 1999, although she was not diagnosed with

carpal tunnel until January of 2001.  The Court of Appeals found the ruling of the

Commission barring the claim supported by substantial evidence in light of the

claimant’s acknowledged report of her symptoms to her supervisor. Id.

In Cottage Café v. Collette, 94 Ark. App. 72, 226 S.W.3d 27 (2006), the

Court of Appeals again addressed the question of when the injury commenced in

a carpal tunnel case where the Commission applied a “manifestation” approach to

determine which carrier was liable in a case where the respondents had changed

insurance companies during the “deterioration” of the claimant’s condition.  The

Commission held that the liability attached when the injury “manifests” and the

claimant begins to lose time from work, requires medical attention, and is no longer
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able to perform his job.  The Court of Appeals noted that the “stabilization

requirement” established in Baker was limited by Pina to hearing-loss claims and

rejected the “manifestation” approach and remanded the case for a determination

of “when the claimant became aware of the injury pursuant to the standard

enunciated in Pina v. Wal-Mart Stores, Inc., supra.”  Id.

In Woods v. Tony Bull Motor Co., 2000 AWCC 235 , the Full Commission

held that the respondents failed to prove by a preponderance of the evidence that

the claim was barred by the statute of limitations where the claimant complained of

symptoms in 1995, but the symptoms resolved and the claimant did not seek

medical treatment until 1998.  The Commission noted that the claimant had

undergone carpal tunnel release surgery in 1995 for her left wrist, but was not

treated by the doctor at that time for “some” symptoms in her right wrist.  She did

not miss work or seek workers’ compensation for the treatment to her left wrist.  The

evidence showed that in July of 1997, she was directed by her doctor to continue

with the use of a splint for her right hand due to right sided carpal tunnel complaints

by the claimant and received an injection in her right wrist to relieve symptoms in

June of 1998.  She reported a work-related injury to her supervisor on September

3, 1998, after her hand symptoms “started getting bad” and was ultimately

diagnosed with carpal tunnel syndrome in her right wrist following referrals to Dr.

Moore and Fletcher and a nerve conduction study in December of 1998. The

Commission found that the claimant’s injury became apparent in 1998 and not in
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1995, based on the fact that her earlier symptoms resolved and the claimant did not

seek medical treatment for her right wrist until 1998.

In Squires v. Arkansas State Highway & Transportation Department, 2009

AWCC 44 (March 17, 2009), the Full Commission, relying on Pina and Cottage

Café, found that the claim was barred by the statute of limitations when the claimant

noticed “discomfort & numbness in her right arm & hand . . . in Sept. of ‘04" but did

not file her claim until April of 2007.  The Commission  noted that the statute of

limitations begins to run or a claim commences when the claimant first became

aware of her injury and not when the claimant was diagnosed by her doctor.

The claimant has the burden of proving that a claim for benefits was timely

filed.  Aluminum Company of America v. Rollen, 76 Ark. App. 240, ___ S.W.3d ____

(2001); Gray v. Manuel, Full Workers’ Compensation Commission, 2002 AWCC

124 (E614047, June 19, 2002).

In the instant case, I find that the claimant has failed to prove by a

preponderance of the evidence that his claim for benefits was timely filed.  The

claimant testified that he began suffering hearing loss over the thirty years in which

he had taught Industrial Arts classes.  He explained that his hearing had continued

to deteriorate over the years, but that he had been aware of the hearing loss for at

least the last eleven years and prior to his job at White Hall.  He has continued to

work.  Although he testified that he did not seek medical attention until March of

2009, Durham admitted that he had checked out the prices for hearing aids at least

two years prior to the filing of his claim.      
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Durham testified that his hearing had continued to deteriorate from the time

he first became aware of his hearing loss.   Although the claimant has offered some

medical evidence, there is not sufficient evidence to demonstrate objectively the

amount of loss and the time of loss.  Powers v. City of Fayetteville, 97Ark. App. 251,

248 S.W.3d 516 (2007);  Minnesota Mining & Mfg. v. Baker, 337 Ark. 94, 989

S.W.2d 151 (1999).

Therefore, for the reasons set forth herein, I find  the preponderance of the

evidence shows that the claim is barred by the statute of limitations. 

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The Arkansas Workers’ Compensation Commission has jurisdiction

of this claim.

2. The employer/employee/carrier relationship existed on or about July

15, 2009, when the claimant contends he sustained a compensable

gradual onset hearing loss injury.

3. Based on an average weekly wage of $1,089.53, the claimant would

be entitled to compensation rates of $550.00 for temporary total

disability benefits and $413.00 for permanent partial disability

benefits.

4. The claimant filed a claim for benefits on July 15, 2009.

5. Based on the preponderance of the evidence, the claim for benefits

is barred by the statute of limitations.

ORDER 
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For the reasons discussed herein, I find that this claim is barred by the

statute of limitations.  This claim must be, and hereby is, respectfully denied.

IT IS SO ORDERED.

____________________________
BARBARA WEBB
Administrative Law Judge


