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STATEMENT OF THE CASE

A hearing was conducted on January 13, 2012 to determine whether the

claimant sustained a compensable injury within the meaning of the Arkansas

Workers’ Compensation laws.

A prehearing conference was conducted in this claim on November 16, 2011,

and a Prehearing Order was filed on November 17, 2011.  At the hearing, the

parties announced that the stipulations, issues, as well as their respective

contentions were correctly set out in the Prehearing Order, subject to an amended

contention by the claimant, concerning the period of temporary total disability

claimed.  A copy of the Prehearing Order was introduced as “Commission’s Exhibit

1" and made a part of the record without objection.
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It was stipulated that the employee/employer/carrier relationship existed at

all relevant times, including March 31, 2011; that the claimant earned sufficient

wages to entitle her to compensation rates of $144 per week for both temporary

total, as well as permanent partial disability; and that the claim had been

controverted in its entirety.

By agreement of the parties, the primary issue presented for determination

concerned compensability.  If answered affirmatively, claimant’s entitlement to

associated workers compensation benefits must be addressed.  

Claimant contended, in summary, that she sustained a compensable neck

and back injury, as a result of a specific incident identifiable in time and place of

occurrence on March 31, 2011; that respondents should be held responsible for all

outstanding medical treatment, together with continued reasonably necessary

medical treatment; that she was entitled to temporary total disability for the period

beginning May 1, 2011, and continuing through an undetermined date, while

maintaining that her healing period had not ended; and that a controverted

attorney’s fee should attach to any benefits awarded.  At the hearing, the claimant

amended her claim for temporary total disability beginning May 23, 2011.

The respondents contended that the claimant did not sustain a compensable

injury arising out of and during the course of her employment; that all of the

claimant’s physical problems, need for treatment, and disability, if any, were the

result of a pre-existing condition, and respondents disputed the claim entirely.
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Respondents further contended that the claimant failed to timely report an injury,

and that it would not be responsible for any benefits prior to the filing of a claim

form.  

The claimant testified in her own behalf.  Sandra Driggers, Brenda K. Coots,

Sherry Bain, and Connie Holmes were called as witnesses by respondents.   The

record is composed solely of the transcript of the January 13, 2012 hearing,

containing numerous exhibits.  

From a review of the record as a whole, to include medical reports,

documents and other matters properly before the Commission, and having had an

opportunity to hear the testimony of the witnesses and to observe their demeanor,

the following findings of fact and conclusions of law are made in accordance with

Ark. Code Ann. §11-9-704:

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The Arkansas Workers’ Compensation Commission has jurisdiction over this

claim.

2. The stipulations agreed to by the parties are hereby accepted as fact.

3. The claimant has failed to prove by a preponderance of the evidence that

she sustained an injury arising out of and during the course of her

employment with the Trumann School District.

4. The claimant has failed to prove by a preponderance of the credible

evidence that her physical problems, need for treatment, and disability are
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causally related to an employment-related injury.

DISCUSSION

The record in this claim is replete with inconsistencies and contradictions.

The claim turns entirely upon the claimant’s own testimony.  A claimant’s testimony

is never considered uncontroverted.  The testimony of an interested party is always

considered to be controverted. Lambert v. Gerber Products Co., 14 Ark. App. 88,

684 S.W.2d 842 (1985); Nix v. Wilson World Hotel, 46 Ark. App. 303, 879 S.W.2d

457 (1994); Continental Express v. Harris, 61 Ark. App. 198, 965 S.W.2d 84 (1998).

As will be set out further below, the claimant’s self-serving testimony is

contradicted by multiple witnesses, called on behalf of the employer.  Further, the

history contained in the medical reports does not support the claim that the

claimant’s physical problems and need for treatment were related to a specific

incident, identified by the claimant as having occurred on March 31, 2011.  

The claimant, Glenda S. Doke, testified in her own behalf.  The claimant is

52 years old.  She has a high school education.  The claimant began working for

the Trumann School District during 2003 as a cafeteria worker.  At the time of the

claimant’s alleged injury, her duties consisted primarily of cleaning the kitchen and

the cafeteria.  More specifically, the claimant’s activities included sweeping,

mopping, taking out the trash, and raking trays at the service window.  The claimant

maintained that she sustained an injury while taking out trash on March 31, 2011.

At the time of the alleged injury, she testified that she was assisted by co-worker,
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Sandra Driggers.  The claimant’s description of the incident is set out below:

Q. ...Was Sandra working with you on March 31st, 2011?

A. Yes.

Q. Okay.  Can you tell the Judge what happened to you at work on
March 31st, 2011?

A. Well, when we were taking the trash out - - and the trash was always
heavy because it had milk boxes in it, and sometimes the milk boxes
wasn’t empty and it made the trash heavier, and the trays got dumped
in the trash and it made the trash heavier.  We was taking the trash
out to the trash dumpster, and the trash dumpster which is about four
feet high, and just picking it up and throwing it over in it, and it just felt
like a sharp pain when I done that.

Q. Okay.  Where was the sharp pain located?

A. It happened at the top of my neck and just felt like it just shot down
my back

Q. Okay.  How far down your back did it shoot?

A. Oh, to my lower back, about a foot.

Q. Okay.  Did you have any pain or any symptoms radiating out into
either of your shoulders or hips or your arms or your legs?

A. Not at that time, but later on that day I did.

Q. All right.  Now, you were working with Sandra when that happened?

A. Yes.

Q. Did you say anything to Sandra about what you felt when you felt
that?

A. I think I just grunted and said, “Oh, that hurt,” and I don’t think I said
anything else to her at that time.
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Q. Okay.  Now when that happened did you come back at - -was this like
right at the beginning of the day, was it the last thing you did that day,
or was it the middle of the day?  When did this incident happen?

A. It was around noon after the first bunch had come in to eat, and then
we were cleaning up after them and taking out the trash after they
had ate.

Q. Okay.  So after this incident did you keep working out the rest of the
day?

A. Yes.

Q. Okay.  Did you mention how you were feeling to anybody else you
were working with or to Connie?

A. When we were sitting around the table, I said that I had hurt my back,
but we would say this a lot because at times when we would do this,
our back or our muscles would feel like we had pulled a muscle or
something after we had worked all day.  But it was different that day,
but I don’t know if they understood me that way.

Q. Okay.  Now when you said you all were all around a table talking, was
this like after the day, the work day was over?

A. It was like during break.

Q. Okay.  Were you all - - do you remember what else was discussed
aside from what you said about - - possibly said about your back or
your neck?

A. I don’t remember.

Q. Okay.  Did you talk to Connie that day about the way your back and
neck felt?

A. No, I just said what I did at the table. (Tr. 12-14)

The claimant testified that after she got off work her condition grew

progressively worse, and that she first sought medical treatment at the NEA Baptist
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Clinic, where she was seen in the office of Dr. Brannnon Treece by the nurse

practitioner.  Although, the claimant maintained she told the nurse practitioner that

she injured herself at work, the following history was recorded:

History of Present Illness

Patient presents to the office today with complaints of back
pain.  She mops  a large room at work daily and her back
really hurts in the evenings.
Her last seizure was about 2 weeks ago.  She is taking
tegretol.  She has tried other medications, but was not able to
tolerate them.  She is having problems with her memory.  She
thinks that it is interfering with her daily life.  She would like to
see if there is anything that would help her memory. (Resp. Ex.
A, p. 32)

The initial medical history provided is totally inconsistent with a specific work-

related incident, occurring on March 31, 2011.  The claimant was prescribed muscle

relaxers and permitted to return to work.  Upon direct examination, the claimant

acknowledged that during her evidentiary deposition, she denied receiving prior

medical treatment on her back.  At the hearing, the claimant admitted that she had

been diagnosed with osteoporosis approximately five to six years prior to her claim

and, in fact, had received treatment for her back beginning in 2006.  The claimant

acknowledged that her prior condition caused her physical problems at work.  The

claimant stated that prior to March 31, 2011, her primary symptoms involved her

back, while maintaining that after the alleged work incident, her pain was in the

upper neck, which, again is inconsistent with the medical history.  The claimant

returned to the NEA Baptist Clinic on April, 4, 2011, at which time she was taken
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off work for one week due to an undisclosed illness, while being permitted to return

to work on April 11, 2011. (Resp. Ex. A, p. 34)

Testimony was offered by respondent witnesses that the claimant obtained

a medical release from work in order to attend a conference with her husband in

Branson Missouri.  The claimant was next seen by her family physician, Dr.

Brannon Treece, who noted in his history that the claimant had experienced back

pain that comes and goes, which started a few years previous and seemed to be

getting worse.  In addition, Dr. Treece noted that the claimant had some neck pain

that radiated down to her arm at times, but, again Dr. Treece did not note any

history of any work event.  The claimant returned to Dr. Treece on April 22, 2011

with a history of back pain, left arm pain, and leg pain, without any specific etiology.

Dr. Treece ordered a CT scan of the claimant’s back and neck, which revealed

bone spurring and some evidence of herniated disc and bulging disc in the

claimant’s neck, at which time he felt the claimant should be referred to a

neurosurgeon, as well as a pain management specialist for injections.  The first

history of any causal connection to the claimant’s symptoms to her employment is

contained in a May 3, 2011 report from Dr. Treece, which reflects increased pain

that developed while working, but, again unrelated to any specific event.  In fact, the

first history attributing the claimant’s complaints to a specific work-related incident

was provided to Dr. Robert Abraham, a neurosurgeon on June 1, 2011, more than

two months following the alleged occurrence.  (Resp. Ex. A, p. 42) (Cl. Ex. A, pp.



-9-

1-6)

On cross examination, the claimant confirmed that she first received medical

treatment for her back following a motor vehicle accident in March, 2006, at which

time the claimant complained about pain in her neck, shoulder, and back.  (Tr. 29)

(Resp. Ex. A, p.1)

On further cross examination, the claimant acknowledged that she knew to

report any work-related injuries to her immediate supervisor, Connie Holmes.  The

claimant verified that she returned to work the day following her alleged injury,

performing her regular duties without reporting an injury to Ms. Holmes.  The

claimant’s testimony on cross-examination appeared to be cautious and evasive

concerning her complaints following the March 31, 2011 event.  The claimant

further verified that a number of co-workers were present at the time she reporter

her physical problems following the incident.  The claimant also acknowledged that

she did not fill out any report of injury until May 4, 2011, at which time she

described the part of her body injured as her “back,” without any mention of her

neck, which subsequently required surgery.  In addition, the claimant failed to

described any cause of injury.  (Tr. 35-40) (Resp. Ex. A, p. 31)

Sandra Biggers was called as a witness by respondent.  Ms. Biggers stated

that she did not recall the claimant complaining of either an injury or voicing any

complaints of pain while throwing trash into the dumpster on March 31, 2011.

Further, Ms. Biggers did not recall observing the claimant experiencing any
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problems at the workplace.  

In addition, Brenda K. Coots, Sherry Bain, and Connie Holmes were called

as witnesses by respondents.  Rather than conduct an exhaustive analysis of their

respective testimony, suffice it to say that all of the witnesses called by respondents

failed to corroborate the claimant’s allegations.

ADJUDICATION 

For the claimant to establish a compensable injury as a result of a specific

incident which is identifiable by time and place of occurrence, the following

requirements of A. C. A. §11-9-102(4)(A)(i)(Repl. 2002), must be established:

1.    Proof by a preponderance of the evidence of an injury arising out of and in the
course of employment;

2.    proof by a preponderance of the evidence that the injury caused internal or
external physical harm to the body which required medical services or resulted in
disability or death;

3.    medical evidence supported by objective medical findings, as defined in A. C.
A. §11-9-102(16), establishing the injury; and,

4.    proof by a preponderance of the evidence that the injury was caused by a
specific incident and is identifiable by time and place of occurrence.

If the claimant fails to establish by a preponderance of the evidence any of the

requirements for establishing the compensability of the injury alleged, she fails to

establish the compensability of the claim, and compensation must be denied.  Mikel

v. Engineered Specialty Plastics, 56 Ark. App. 126, 938 S.W.2d 876 (1997).

As previously noted, the record in this claim is replete with inconsistencies
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and contradictions.  The claimant’s testimony is contradicted by her co-workers, as

well as the medical history provided to the various medical providers.  The record

reflects that the claimant had significant pre-existing physical problems.  The

claimant offered no corroborating evidence to support her claim.  

It is well-settled that claimant has the burden of proving the job-relatedness

of any alleged injury, without the aid of any kind of presumption in her favor.

Pearson v. Faulkner Radio Service, 220 Ark. 368, 247 S.W.2d 964 (1952); Farmer

v. L.H. Knight Company, 220 Ark. 333, 248 S.W.2d 111 (1952).  The burden of

proof claimant must meet is preponderance of the evidence.  Voss v. Ward’s

Pulpwood Yard, 248 Ark. 465, 425 S.W.2d 629 (1970).  Under prior law, it was the

duty of the Commission to draw every legitimate inference in favor of the claimant

and to give claimant the benefit of the doubt in making factual determinations.

However, current law requires that evidence regarding whether or not claimant has

met the burden of proof be weighed impartially, without giving the benefit of the

doubt to either party.  Arkansas Code Annotated §11-9-704(c)(4); Wade v. Mr.

C.Cavenaugh’s, 298 Ark. 363, 768 S.W.2d 521 (1989); Fowler v. McHenry, 22 Ark.

App. 196, 737 S.W.2d 663 (1987).

After reviewing the evidence in this case impartially, without giving the

benefit of the doubt to either party, I find that the claimant has failed to prove that

she sustained a compensable injury within the meaning of the Arkansas Workers’

Compensation laws.  Accordingly, the within claim is hereby respectfully denied and
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dismissed.

IT IS SO ORDERED.

                                                                    
DAVID GREENBAUM                                 
Chief Administrative Law Judge                  


