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 BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION

                       CLAIM NO. F910834

BOBBIE DILLARD, 
EMPLOYEE CLAIMANT

WALGREENS COMPANY, 
EMPLOYER RESPONDENT

ZURICH AMERICAN INSURANCE COMPANY,
INSURANCE CARRIER                                      RESPONDENT

                 OPINION FILED JUNE 22, 2012                      
     
A hearing was held before ADMINISTRATIVE LAW JUDGE CHANDRA HICKS, 
in Mountain Home, Baxter County, Arkansas.

The claimant was represented by The Honorable Adrienne K. Murphy,
Attorney at Law, Fayetteville, Arkansas.  

Respondents were represented by The Honorable Michael C. Stiles,
Attorney at Law, Little Rock, Arkansas.

                     STATEMENT OF THE CASE

     A hearing was held in the above-styled claim on June 20,

2012, in Mountain Home, Arkansas.  A Prehearing Telephone

Conference was conducted in this case on April 30, 2012.  A

Prehearing Order was entered in this claim on that same date. 

This Prehearing Order set forth the stipulations offered by the

parties, the issues to be litigated, and their respective

contentions.

     The following stipulations were submitted by the parties,

either in the Prehearing Order or at the start of the hearing. 

The following stipulations are hereby accepted:

1.  The Arkansas Workers’ Compensation Commission has
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jurisdiction of the within claim.

2.  The employee-employer-insurance carrier relationship

existed at all relevant times, including March 15, 2008.

     3.  The Opinion filed by the Administrative Law Judge on

August 23, 2010, is res judicata and is binding under the Law of

the Case Doctrine.

4.  The claimant re-injured (recurrence) her right shoulder

during and in the course and scope of her employment with the

respondent-employer on approximately June 14, 2011.

5.  Medical benefits and temporary total disability

compensation were paid through February 3, 2012, by the

respondent-insurance carrier.  At the time of the hearing, the

parties stipulated that the claimant is entitled to temporary

total disability from said date, to a date yet to be determined.  

6.  All issues not litigated herein are reserved under the

Arkansas Workers’ Compensation Act.

By agreement of the parties, the issue to be presented at the

hearing was follows: whether the claimant is entitled to additional

reasonable and necessary medical for her right shoulder.

   The claimant’s and respondents’ contentions are set out in

their responses to the Prehearing Questionnaires.  These are hereby

incorporated herein by reference.  At the time of the hearing, the

respondents withdrew its contention regarding temporary total

disability compensation. 
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     The documentary evidence submitted in this case consists of

the hearing transcript of June 20, 2012, and the documents

contained therein.   

The following witness testified at the hearing: the claimant.

                           DISCUSSION

     At the time of the hearing, the claimant was fifty-six  

years old.  She has worked for the respondent-employer since

January 16, 2006. As of the date of the hearing, the claimant

considered herself to be an employee of Walgreens although at the

time of the hearing, she had not returned to work.  The claimant

was hired to perform job duties of a photo specialist.  Her job

duties include, but are not limited to stocking, mopping, assisting

customers, and developing photos.  The claimant essentially 

testified that in this position, she does a little bit of

everything.

     The claimant sustained an initial injury to her right 

shoulder on March 15, 2008, while mopping the floor. Her right

shoulder snapped, resulting in severe/unbearable pain.  The

respondent-employer paid for some medical treatment for the

claimant’s right shoulder, including a surgery by Dr. McBride.

Said surgery was performed on December 31, 2009.  They also paid

some temporary total disability compensation, and a 5% impairment

anatomical rating, which has been paid in full.            

     Subsequently, the claimant returned to work for the 

respondent-employer.  The parties stipulated that the claimant

sustained a recurrence injury to her right shoulder on June 14,
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2011.  The claimant stated that on said date, she was required to

remove out-of-date merchandise from the shelves. Her recurrence

injury occurred as she lifted gallon-bottles of water.

     The claimant sought treatment from the emergency room 

department of Baxter Regional Medical Center on June 15, 2011.  She

admitted that Dr. McBride has relocated.  As a result, the claimant

agreed that she began treating with Dr. Heinzelmann.  The claimant

further admitted that she underwent another shoulder surgery, by

Dr. Heinzelmann on September 16, 2011.  After this surgery, the

claimant testified that she underwent physical therapy treatment.

     With respect to her shoulder, the claimant admitted that

her condition is unchanged.  She essentially testified that she has

loss of use of her right shoulder, and is in a lot pain.

    On cross examination, the claimant admitted that she has

undergone a total of three surgeries to her right shoulder.

However, one of these surgeries occurred prior to her original

compensable incident.  

    The claimant admitted that after her September 2011, right

shoulder surgery, she underwent colon surgery.  She admitted that

this was a very serious surgery.  The claimant was hospitalized due

to her colon surgery from October 1, 2011, until October 13, 2011.

Following this surgery, the claimant essentially testified that she

was confined to the sofa for a period of time.  She testified that

due to her colon condition/surgery, her physical therapy treatment

was delayed.  The claimant denied any falls or accidents after her

surgery.
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     She stated that she is willing to undergo a fourth surgery 

to her right shoulder.  The claimant essentially stated that it is

her desire to have her shoulder fixed.  The claimant denied that

she has used her private insurance to pay for any of her shoulder

treatment.     

     A review of the medical evidence of record demonstrates that

that she first sought treatment for her “recurrence” shoulder

injury on June 15, 2011, from Baxter County Regional Medical Center

at their emergency room department.  At that time, the claimant

underwent evaluation by Dr. Thomas Minnich:

HISTORY: The patient is a 55-year old female who was at work.
She was lifting a gallon container of water on to a shelf with
both arms, but had a sudden severe pain in the posterior
aspect of the right deltoid muscle.

PAST MEDICAL HISTORY: Previous rotator cuff surgery, right
shoulder x2.

REVIEW OF SYSTEMS: Has had some numbness in her hands since
the event tonight.

                         *****

IMPRESSION: Right shoulder injury presumed internal
derangement.

PLAN: The patient was treated with a right arm sling.  Advised
to wear the sling and to follow up with either Dr. Burton or
her orthopedist in the next week.  She was prescribed Lortab
500, quantity 20, for pain.  Ice packs.

     On July 11, 2011, the claimant underwent initial evaluation 

by Dr. Andrew Heinzelmann.  Her chief complaint was “right shoulder

pain.”  The claimant gave a history of having re-injured her right

shoulder at work, while lifting water jugs.  According to these
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notes, the claimant had an immediate onset of pain in the right

shoulder after this lifting incident.  She also reported a history

of two previous rotator cuff surgeries on the right side, with the

latest in December, 2009.  Dr. Heinzelmann’s impression was: “Right

shoulder acute rotator cuff pathology, possible tear.  I cannot

rule out a calcific tendinitis.”                      

     Next, on August 3, 2011, Dr. Heinzelmann saw the claimant for

a follow-up visit of her CT results of the right shoulder.  His

impression was: “1.  Right shoulder calcific tendinitis.  2.

Glenohumeral arthrosis.  3.  Small rotator cuff tear in a

previously operated shoulder.”

     Dr. Heinzelmann performed right shoulder surgery on September

16, 2011.  The operation performed was: “1. Right shoulder

arthroscopic rotator cuff repair.  2.  Right shoulder extensive

debridement of the subacromial space anteriorly, posteriorly and

laterally.”

     On September 23, 2011, the claimant returned for a follow-up

visit to Dr. Heinzelmann.  His impression was: “Postop right

shoulder rotator cuff repair and extensive debridement.”  Dr.

Heinzelmann continued the claimant’s arm sling, and recommended

physical therapy treatment.

     The claimant next saw Dr. Heinzelmann on November 4, 2011:

HISTORY OF PRESENT ILLNESS: Patient is seen back for her work
comp right shoulder.  She has had a hospitalization with a
colon resection since the last time I saw her.  She was doing
okay with her shoulder at her last visit as far as pain, but
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she says now it is hurting all the time and it hurts when she
tries to use it [sic] anything out away from her body she
cannot do and it is painful.           

PHYSICAL EXAMINATION: She is weak to abduction.

IMPRESSION: Postop right shoulder rotator cuff repair and
extensive debridement; I cannot rule out a recurrent tear from
previous hospitalization, possible positional with surgical
intervention that was provided.

PLAN: I would like to repeat the CT arthrogram of the right
shoulder and will continue therapy.  She will continue with
one arm duty.  

On January 5, 2012, the claimant was seen by Dr. Heinzelmann

for her right shoulder CT arthrogram result.  Per this report, Dr.

Heinzelmann stated that the claimant has a large tear of the

rotator cuff.  His impression was “Recurrent tear, right shoulder

rotator cuff.”  Dr. Heinzelmann wrote:

Plan: I have talked about her options and I feel at this point
it is possible this has been reinjured.  She did not have a
fall.  I feel at this point with the recurrent tear of the
shoulder, I am recommending revision rotator cuff repair,
right shoulder and she will be in a sling postoperatively for
6-8 weeks.  There is a possibility of retear and she
understands this.  We will get her set up.

     Dr. David Elfenbien authored a peer review report dated 

January 24, 2102.  After reviewing the claimant’s medical records,

Dr. Elfenbein, stated the following in response to a review

question of whether revision rotator cuff repair is medically

necessary: 

No, revision rotator cuff repair-right shoulder is not
medically necessary.

It is unclear what potential function and healing would be
present in a 3rd revision(there were already anchors present



8

in the fist x-ray taken 7/11 after her injury) I was unable to
speak with the AP prior to the deadlines.  Therefore, at this
time revision rotator cuff repair right shoulder is not
medically necessary.

Upon being asked if the he would provide an alternative treatment

plan, Dr. Elfenbein wrote: “Alternative treatment would consist of

an MRI.  To assess for fatty atrhophy of the musculature of the RC

and decide if further warranted versus possible latissumus

transfer.”

                          ADJUDICATION 

Reasonable and Necessary Medical Treatment

     An employer shall promptly provide for an injured employee 

such medical treatment as may be reasonably necessary in connection

with the injury received by the employee.  Ark. Code Ann. §

11-9-508(a).  The claimant bears the burden of proving that she is

entitled to additional medical treatment.  Dalton v. Allen Eng'g

Co., 66 Ark. App. 201, 989 S.W. 2d 543 (1999). 

     On the basis of the record as a whole, and after reviewing 

the evidence in this case impartially, without giving the benefit

of the doubt to either party, I find that the claimant has 

sustained her burden of proving by a preponderance of the evidence

that she is entitled to additional reasonable and necessary medical

treatment for her recurrent right shoulder injury.  

    Specifically, the instant claimant sustained a compensable

injury to her right shoulder in March of 2008, for which Dr.

McBride performed surgery, on December 31, 2009.  The claimant

underwent physical therapy treatment.  On December 21, 2010, Dr.



9

McBride assessed the claimant with a 5% whole person impairment.

This rating has been accepted and paid in full by the respondents.

     The claimant returned to work for the respondent-employer.  

The parties stipulated that on or about June 14, 2011, the claimant

sustained a compensable recurrent injury to her right shoulder.

The claimant came under the care of Dr. Heinzelmann.  On September

16, 2011, Dr. Heinzelmann performed “rotator cuff repair and

extensive debridement.”  Thereafter, the claimant underwent

physical therapy treatment after recouping from a colon surgery. 

     After having observed the claimant’s demeanor at the hearing,

and when comparing her testimony with the documentary evidence, I

find that the claimant was a credible witness.  The claimant’s

testimony demonstrates that she did well for a period of time,

while on the heavy narcotics from her colon surgery.  However, her

testimony demonstrates that once she started the physical therapy

treatment, she developed significant pain and related symptoms.

Since this time, the claimant has continued with severe pain, and

has significant loss of use of her right shoulder.  The claimant

denied any subsequent falls or injuries to her right shoulder.  

     On January 5, 2012, Dr. Heinzelmann opined that the claimant

had sustained “a large tear of the rotator cuff,” per report of a

recent CT arthrogram.  His impression was “recurrent tear, right

shoulder rotator cuff,” for which he recommended revision rotator

cuff repair.  

     During the hearing, the claimant expressed a willingness to

undergo a fourth surgery to her shoulder.  Her testimony 
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demonstrates that she wishes to have her shoulder fixed.

     Therefore, in light of the persistent nature of the 

claimant’s symptoms since the compensable recurrent incident in

June of 2011, despite physical therapy treatment; the objective

findings of a recurrent right shoulder rotator cuff tear; and based

on the expert opinion of her treating physician, Dr. Heinzelmann,

I find that the claimant proved by the preponderance of the

evidence that additional medical treatment is reasonable and

necessary for her admittedly compensable recurrent right shoulder

injury, under the care of her treating physician.  Hence, the

preponderance of the evidence demonstrates that the claimant’s

current need for treatment is causally related to her recurrent

shoulder injury rather than any pre-existing condition, considering

the lack of symptoms prior to her original incident, and because

there has been no independent intervening cause. 

     While I realize that Dr. Elfenbein opined that revision 

surgery is not reasonably necessary, zero weight has been attached

to his opinion considering the objective findings of a recurrent

rotator cuff tear, the expert opinion of the claimant’s treating

physician, Dr. Heinzelmann, and because the claimant has failed

conservative treatment.   

     The respondents are therefore liable for additional medical 

treatment in this matter for the claimant’s right shoulder

condition.      

             FINDINGS OF FACT AND CONCLUSIONS OF LAW 

     On the basis of the record as a whole, I make the following
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findings of fact and conclusions of law in accordance with Ark.

Code Ann. §11-9-704.

    1.  The Arkansas Workers’ Compensation Commission has        
        jurisdiction of the within claim.

    2.  The employee-employer-insurance carrier relationship 
        existed at all relevant times, including March 15, 2008.

    3.  The Opinion filed by the Administrative Law Judge on
        August 3, 2010, is res judicata and is binding under the 
        Law of the Case Doctrine.

    4.  The claimant re-injured (recurrence) her right shoulder  
        during and in the course and scope of her employment with
        the respondent-employer on approximately June 14, 2011.

    5.  Medical benefits and temporary total disability 
        compensation were paid through February 3, 2012, by the  
        respondent-insurance carrier.  At the time of the 
        hearing, the parties stipulated that the claimant is 
        entitled to temporary total disability from said date, to
        a date yet to be determined.

    6.  The claimant proved her entitlement to additional medical
     treatment for her recurrent right shoulder injury, by
        Dr. Heinzelmann, including, the recommended surgery. 

    7.  All issues not litigated herein are reserved under the
        Arkansas Workers’ Compensation Act.

                              AWARD

   The respondents are directed to medical pay benefits in

accordance with the findings of fact set forth herein this Opinion.

     All issues not addressed herein are expressly reserved under

the Act.

     IT IS SO ORDERED.

        

                                 __________________________
        CHANDRA HICKS
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Administrative Law Judge
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