
BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

WCC NO. F900410

SANDY DICKSON, EMPLOYEE CLAIMANT

COOPER TIRE & RUBBER CO., 

SELF-INSURED EMPLOYER RESPONDENT

OPINION FILED DECEMBER 20, 2012

Hearing conducted before ADMINISTRATIVE LAW  JUDGE S. DALE

DOUTHIT in Hope, Hempstead County, Arkansas.

Claimant was represented by HONORABLE PAUL MILLER, Attorney at Law,

Texarkana, Texas.

Respondent was represented by HONORABLE FRANK B. NEW ELL, Attorney

at Law, Little Rock, Arkansas.

STATEMENT OF THE CASE

On October 4, 2012, the above captioned claim came on for a hearing

in Hope, Arkansas.  A prehearing conference was conducted in this matter on

May 3, 2012, and a Prehearing Order was filed entered on that same date.

A copy of the Prehearing Order was marked as Commission Exhibit 1, and

made a part of the record herein without objection, subject to any

modifications made at the full hearing.  

The parties stipulated to the following at the October 4, 2012, full

hearing:

1) The Arkansas W orkers’ Compensation Commission has

jurisdiction of this claim.

2) The employee/self-insured employer relationship existed at all
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relevant times, including September 4, 2007.

3) On September 4, 2007, the claimant sustained a compensable

back injury.

4) The claimant is entitled to the maximum compensation rates in

effect for 2007.

5) The claimant received temporary total disability benefits and

permanent partial disability benefits based upon his 15%

impairment rating to the body as a whole, and the parties agree

the 15% whole body impairment rating has been paid.

At the full hearing, the parties agreed the following issues would be

presented for determination:

1) Whether the claimant is entitled to wage loss disability benefits

in excess of his 15% whole body impairment.

2) Offset pursuant to Ark. Code Ann. § 11-9-411.

Claimant contended at the full hearing that he incurred an on the job

back injury on September 4, 2007, and that he should receive wage loss

benefits resulting from permanent partial disability.  Claimant also contended

that the respondent is not entitled to an offset pursuant to Ark. Code Ann.

§ 11-9-411.

Respondent contended at the full hearing that the claimant cannot meet

the statutory burden of proving that the major cause of any disability he may

have over and above the anatomical rating percentages accepted and paid by

the respondent was the injuries the claimant sustained in respondent’s employ
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on or about September 4, 2007.  Respondent also contended at the full

hearing that in the event any benefits are determined payable by the

respondent, respondent is entitled to a credit under Ark. Code Ann. § 11-9-411

for payments made to or on behalf of the claimant under the terms of its group

health program, its short term disability benefits program, and/or its long term

disability plan under its employee benefit package.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

After reviewing the record as a whole, to include medical reports,

documents, and other matters properly before the Commission, and having

had an opportunity to hear the testimony of the witnesses and to observe their

demeanor, the following findings of fact and conclusions of law are hereby

made in accordance with Ark. Code Ann. § 11-9-704:

1) The Arkansas Workers’ Compensation Commission has

jurisdiction over this claim.

2) The stipulations agreed to by the parties and recited herein are

reasonable and are hereby accepted as fact.

3) The claimant has proven by a preponderance of the evidence

that he sustained a 10% wage loss disability over and above his

stipulated 15% whole body impairment rating. 

4)  W ith regard to the wage loss disability benefits awarded herein,

respondent is entitled to a dollar for dollar offset for the disability

retirement pension benefits currently being received by the

claimant pursuant to Ark. Code Ann. § 11-9-411(a).

5) Pursuant to Ark. Code Ann. § 11-9-715, the claimant’s attorney,
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the Honorable Paul Miller, is entitled to a 25% attorney’s fee on

the wage loss disability benefits awarded herein.  This fee is to

be paid one-half by the respondent and one-half by the claimant.

DISCUSSION

The claimant, age 50, worked for the respondent employer for

approximately 25 years.  The claimant testified as follows regarding some of

his job duties during the 25 plus  years he worked for the respondent:

Q Okay.  During those 25-and-a-half years, was that your

sole employment?

A Yes, sir.

Q What did you do generally, and I don’t want to go through

every job classification, but if you would, just describe briefly the

type of work you did at Cooper Tire?

A I started in finishing; I went to tire building; curing; and the

last probably 17 years was in the warehouse in shipping,

assembling, and load of tires.  (T. p. 14, lines 9-17)

While performing his job duties on September 4, 2007, the claimant

sustained a stipulated compensable back injury.  The claimant testified as

follows regarding the incident on September 4, 2007, which caused his

stipulated compensable back injury:

A Yes, sir.  W e had a jam up on the tow line system.  The

tow line system is a system that comes from the factory that

ships tires into our, I believe it’s like, eight-acre warehouse, that

goes around the whole warehouse.  When we get a jam up, you

have to get the jam up undone because it shuts down the

factory’s part of shipping tires to us.  Basically, when I was, me

and Gary – let me see, what was Gary’s last name? – Roberts,



SANDY DICKSON - F900410 -5-

I believe was his last name, they sent us down there, Scott

Norten did, to get a jam up taken care of in Building Six, on the

last bay, which was 47 or something.

When we got down there, we had probably 15 carts and

everything all piled together, so we were unjamming them.

During that period of time, someone turned the line on, so we

were hurrying to get them on.  W hen it did,  one of the carts, I

slipped and fell up underneath it, and – Gary Brown was his last

name – Mr. Brown had to get the cart off the top of me, which

twisted me up.  (T. p. 16, lines 1-17)

Following his stipulated compensable back injury, the claimant testified

he reported to the company doctor, Collum & Carney.  The claimant testified

that after he treated at Collum & Carney, he was referred to a specialist in

Little Rock by the name of Dr. Shahim.  The claimant testified he also

received medical treatment from Gabbie Medical Clinic, Christus St. Michael

OP Rehab Center, Christus St. Michael Imaging Center, Dr. Ronald Stephens

at Collum & Carney Clinic, Dr. Shahim at Neurological Surgery Associates,

Arkansas Surgical Hospital, Dr. Rosenzweig, and Martin Bowen Hefley

Orthopedics.  (T. pp. 17-18, lines 22-25 & 1-6)  

After receiving considerable medical treatment, the claimant testified

he eventually had to undergo surgery on January 6, 2009, from Dr. Shahim.

Dr. Shahim’s January 6, 2009, surgical report list the following operative

procedures conducted:

1. Lumbar decompression with Gill procedure and medial

facetectomy at L4-5 on the right side.

2. Lumbar posterolateral fusion using allograft bone chips.
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3. Bone marrow aspirate from separate incision, il iac crest.

4. Lumbar discectomy at L4-5.

5. Interpretation of localizing fluoroscopy.

6. Operating microscopy for microdiscectomy.

7. Posterior instrumentation using NuVasive interspinous

clamp.

8. Epidural narcotic injection.  (R. Ex. 1. p. 35)

The claimant testified that following his back surgery from Dr. Shahim

on January 6, 2009, his back never got any better.  (T. p. 18. lines 15-16)  The

claimant testified that between September 4, 2007, and his surgery on

January 6, 2009, he did work light duty for the respondent employer; however,

the claimant testified after his January 2009 surgery he was not able to return

to work.  (T. p. 19, lines 1-2)  The claimant testified that following his January

2009 back surgery from Dr. Shahim, that Dr. Shahim recommended a second

surgery that was denied by the respondent.  In fact, Dr. Shahim’s report found

at Respondent’s Exhibit No. 1, page 66-67, shows that Dr. Shahim

recommended a second surgery in the form of “I have offered the patient two

surgical options.  He could undergo removal of the clamp and redo

decompression at L4-5.”  The claimant testified he agreed with the

recommendation of a second surgery by Dr. Shahim but the respondent would

not agree to pay for the second surgery.

The claimant testified that due to the respondent’s controverting the

second surgery, that he was forced into “mandatory” retirement.  (T. p. 20, line
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12)  The claimant testified that after his retirement from Cooper Tire due to his

disability, he received Social Security disability and a retirement disability

pension from Cooper Tire in the approximate amount of $1,288.00.  Ms. Judy

Sullivan, the benefits supervisor with Cooper Tire, testified the retirement

disability pension check the claimant currently receives from Cooper Tire is

paid by retirement trust set up by Cooper Tire, and that the claimant did not

contribute any money to the Cooper pension and insurance plan.  (T. pp. 59-

60, lines 23-25 & 1-5)  Ms. Sullivan testified the claimant began receiving the

disability retirement pension benefits on February 1, 2010, and that the

claimant would not have been eligible to receive those benefits but for his

disability.  Mr. Tommy Engledowl, the vice president of the United

Steelworkers Union Local 752L, testified in his deposition found at

Respondent’s Exhibit 4, page 20, lines 13-20, the following:  “Cooper Tire &

Rubber Company has their own retirement plan, and you – there are three

ways.  There are three ways actually that you can retire.  One is at 30 years

of service, irregardless (sic) of age, or be at least 55 years of age with ten

years of service.  And there’s a form of disability that you can file for.  And in

Mr. Dickson’s case, he wasn’t – he wasn’t eligible to retire under anything

other than the disability – “

On September 17, 2009, Dr. Shahim rated the claimant with a 15%
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whole body impairment and stated, “I think he may return to work with a

medium classification of work if the job is available, although he does not

believe he is able to work.”  Dr. Shahim went on to state in his September 17,

2009, report, “He doesn’t want to go through surgery.”  (R. Ex. 1, pp. 64-65)

The claimant underwent a functional capacity evaluation on September 15,

2009, and a report was generated from the evaluation which is found at

Respondent’s Exhibit 1, pages 51-63, which stated, “Overall, Mr. Dickson

demonstrated the ability to perform work in the MEDIUM classification of work

as defined by the US Dept. of Labor’s guidelines over the course of a normal

workday with limitations as noted above.”  Although the functional capacity

evaluation and Dr. Shahim felt the claimant could return to work in a medium

capacity duty, the claimant testified that he is unable to return to any type of

meaningful employment because if he were able to work for one day then

would have to be off for the next two or three days due to his compensable

back injury:

A Fatigue factor.  My body is not nothing like it was.  If I do

something today, let’s say I go over here and help you mow this

and we do two hours of it, three hours max, I may be down for

the next two days.  If I do something too hard, I’m down for the

next couple of days.

Q Okay.

A So yes, I could get that job done for one day, but then,

guess what, the next two or three days you are not going to see
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me.  (T. p. 41, lines 7-15)

The claimant contends he is entitled to wage loss disability benefits in

excess of his 15% whole body impairment rating.  Claimant also contends

respondent is not entitled to an offset pursuant to Ark. Code Ann. § 11-9-411.

Respondent contends claimant is not entitled to any wage loss disability

benefits in excess of his 15% whole body anatomical impairment, but that if

wage loss disability benefits are awarded, respondent is entitled to a dollar for

dollar offset for the disability retirement pension benefits the claimant is

receiving pursuant to Ark. Code Ann. § 11-9-411(a).

ADJUDICATION

W hen considering claims for permanent partial disability benefits in

excess of the employee’s percentage of permanent physical impairment, the

Commission may take into account, in addition to the percentage of

permanent physical impairment, such factors as the employee’s age,

education, work experience, and other matters reasonably expected to affect

his or her future earning capacity.  Ark. Code Ann. § 11-9-522(b)(1).  In

considering factors that may affect an employee’s future earning capacity, the

Appellate Court considers the claimant’s motivation to return to work, since a

lack of interest or a negative attitude impedes an assessment of the claimant’s

loss of earning capacity.  Ellison v. Therma Tru, 71 Ark. App. 410, 30 S.W.3d
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769 (2000).  

The claimant is 50 years old as of the date of the full hearing on

October 4, 2012.  The claimant has a high school education and some college

hours.  The claimant testified he began working for the respondent employer

at around age 20 in 1984 and continued working for the respondent employer

up through January of 2009.  The claimant testified that for all of his adult life

he worked primarily for the respondent.  The claimant testified that during the

last 17 years of his service with the respondent employer, he primarily worked

in shipping which would require assembling and loading of tires.  The claimant

testified his earnings in an average year would be approximately $55,000.00

per year.  (T. p. 21, lines 14-17)  The claimant sustained a 15% whole body

anatomical impairment due to his stipulated compensable back injury.  

Following the claimant’s back surgery in January of 2009, he testified

he received no relief from his back problems.  Claimant testified he was

offered a second back surgery from Dr. Shahim which he wanted but the

respondent would not pay for it.  However, Dr. Shahim’s report found at

Respondent’s Exhibit No. 1, page 64, dated September 17, 2009, states, “He

doesn’t want to go through surgery.”  There is conflicting evidence about

whether the claimant wanted the second back surgery or not.  Claimant

testified that after his first back surgery in January of 2009 that he was not



SANDY DICKSON - F900410 -11-

able to return to any type of meaningful employment.  However, a functional

capacity evaluation conducted September 15, 2009, found the claimant able

to do a medium classification level of work.  (R. Ex. 1, p. 52)  Additionally, Dr.

Shahim in his September 17, 2009, report agreed that the claimant could

return to work with a medium classification of work.  (R. Ex. 1, p. 64)  I do note

that Dr. Shahim did in his January 4, 2010, report found at Respondent’s

Exhibit No. 1, page 76A, stated, “He still does not want to go through further

surgery at this point.  I do not think he will be able to return to work.  I am

supportive of him retiring from his work.”   Motivation to return to work is a

factor when considering wage loss disability benefits.  Based on the credible

evidence now before the Commission with the claimant receiving Social

Security disability benefits and retirement disability pension benefits from

Cooper Tire, and no desire to have the recommended second surgery, I find

the claimant has little motivation to return to work at this time.  In addition, the

claimant has been cleared to perform at least medium level work duties but

has not even attempted to find a light duty job.  Such lack of desire to find any

type of employment coupled with the surveillance videos found at Joint Exhibit

No. 1 and the medical reports lead this examiner to find that the claimant has

little motivation to return to work.

Even though I find the claimant has little motivation to return to work, his
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work abilities have been hindered due to his stipulated compensable back

injury.  The claimant is 50 years old and has a 15% whole body anatomical

impairment rating associated with his stipulated compensable back injury.

Further, the claimant was only able to return to light duty work following his

compensable back injury for a few months prior to his January 2009 back

surgery.  When taking all the credible evidence into consideration without

giving the benefit of the doubt to either party, and when analyzing the

claimant’s age, education, work experience, and other factors reasonably

expected to affect the claimant’s earning capacity, I find the claimant is

entitled to wage loss disability benefits in the amount of 10% over and above

his 15% whole body anatomical impairment rating.  The claimant’s attorney

is entitled to the maximum statutory attorney’s fees associated with the wage

loss disability benefits awarded herein.

Claimant receives approximately $1,288.00 per month under a

company funded disability retirement pension plan.  At the time of his

retirement, the claimant testified he had approximately 25 years of service

accumulated with the respondent employer.  Mr. Tommy Engledowl, the

claimant’s union representative, testified in his deposition taken June 8, 2012,

found at Respondent’s Exhibit No. 4, that the claimant would not have been

eligible for the disability retirement pension benefits until he had at least 30
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years of service.  However, since the claimant retired with a disability he was

eligible to receive disability retirement pension benefits prior to accumulating

30 years of service.  Ms. Judy Sullivan, the Cooper Tire & Rubber Company

benefits supervisor, also testified that the claimant did not contribute any of his

own money towards the disability retirement pension benefit that the claimant

now receives.  Ms. Sullivan went on to testify that no wages were ever

deducted from the claimant as premiums for the disability retirement pension

benefit.

Arkansas Code Annotated § 11-9-411(a) states:  “Any benefits payable

to an injured worker under this chapter shall be reduced in an amount equal

to, dollar-for-dollar, the amount of benefits the injured worker has previously

received for the same medical services or period of disability, whether those

benefits were paid under a group health care service plan of whatever form

or nature, a group disability policy, a group loss of income policy, a group

accident, health, or accident and health policy, a self-insured employee health

or welfare benefit plan, or a group hospital or medical service contract.”

In the case at hand I find that the disability retirement pension plan the

claimant now receives in the approximate amount of $1,288.00 per month is

a “group disability policy” as addressed in Ark. Code Ann. § 11-9-411(a).

Therefore, I find respondent is entitled to a dollar for dollar offset for the group
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disability policy the claimant now receives against the wage loss disability

benefits awarded herein.

AWARD

Respondent is directed and ordered to pay all benefits in accordance

with the findings of fact and conclusions of law set forth herein.  

All accrued sums shall be paid in a lump sum without discount, and this

award shall earn interest at the legal rate until paid, pursuant to Ark. Code

Ann. § 11-9-809.

Pursuant to Ark. Code Ann. § 11-9-715, the claimant’s attorney is

entitled to a 25% attorney’s fee on the indemnity benefits awarded herein.

This fee is to be paid one-half by the respondent and one-half by the claimant.

IT IS SO ORDERED.

S. DALE DOUTHIT

Administrative Law Judge


