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The claimant was represented by HONORABLE MARK A. PEOPLES,
Attorney at Law, Little Rock, Arkansas.

The respondent was represented by HONORABLE JARROD PARRISH,
Attorney at Law, Little Rock, Arkansas.

STATEMENT OF THE CASE

A hearing was held in the above-styled claim on

September 18, 2012, in Little Rock, Arkansas.  A Prehearing

Order was entered in this case on August 14, 2012.  The

following stipulations were submitted by the parties and are

hereby accepted:

1. The Commission has jurisdiction of this claim.

2. The employer/employee relationship existed on
November 2, 2009, when claimant sustained
admittedly compensable injuries to her cervical
spine and left wrist.
 

By agreement of the parties, the issues to be litigated

and resolved at the present time were limited to the

following:

Claimant:

1. Compensability of claimant’s lower back.

2. Medical treatment.
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Respondent:

1. Compensability of the claimant’s low back injury.

2. Independent intervening cause in September of
2011.

The record consists of the September 18, 2012, hearing

transcript and the exhibits contained therein.  

DISCUSSION

Ms. Davidson is employed by Integrity, Inc., as a

caregiver to clients that Ms. Davidson brings into her home.

(T. 7) On November 2, 2009, Ms. Davidson’s vehicle was rear-

ended while Ms. Davison was transporting a client.  Ms.

Davidson was wearing her seatbelt when the accident

occurred, and Ms. Davidson was able to drive her vehicle

away from the scene after the accident. (T. 14)

Ms. Davidson sustained admittedly compensable injuries

to her neck and left wrist in the accident. (Comm. Exh. 1 p.

1)  Although her surgical reports are not in evidence, it

appears that Ms. Davidson underwent left wrist and median

nerve surgery in approximately September of 2010, and neck

surgery in April of 2011. (R. Exh. 1 p. 21, C. Exh. 1 p. 8) 

In addition to her admittedly compensable neck and left

wrist injuries, Ms. Davidson contends that she also injured

her lower back in the accident on November 2, 2009. 

Although there are no medical opinions in the hearing record

specifically attributing Ms. Davidson’s low back complaints

to the 2009 motor vehicle accident, Ms. Davidson did testify
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at the 2012 hearing that she called her job on the day of

the accident and told them that she was hurting in her lower

back, down by her tailbone, as well as in her neck and

shoulder. (T. 8) Ms. Davidson testified that she did not

receive any treatment for her lower back, but that it

continued to hurt afterward, and that she told Dr. Tullis,

Dr. Nallu, Dr. Rutherford, and other doctors whose names she

could not recall at the hearing, that she was having ongoing

trouble with her back. (T. 8-9) Ms. Davidson also testified

that her back was not hurting her before the accident in

November of 2009. (T. 28)

 Ms. Davidson has the burden of proving by a

preponderance of the evidence that her current lower back

problems at issue are causally related, at least in part, to

her employment.  Estridge v. Waste Management, 343 Ark. 276,

33 S.W.3d 167 (2000).  Questions of credibility and the

weight and sufficiency to be given evidence are matters

within the province of the Workers’ Compensation Commission. 

Swift-Eckrich, Inc. v. Brock, 63 Ark. App. 118, 975 S.W.2d

857 (1998).  A compensable injury must also be established

by medical evidence supported by objective findings.  Ark.

Code Ann. § 11-9-102(4)(D)(Repl. 2003).  Objective findings

are those findings which cannot come under the voluntary

control of the patient.  Ark. Code Ann. § 11-9-

102(16)(A)(i)(Repl. 2003).  The Arkansas Courts have long

recognized that a preexisting disease or infirmity does not
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necessarily disqualify a claim if the employment aggravated,

accelerated, or combined with the disease or infirmity to

produce the disability for which compensation is sought. 

Jim Walter Homes v. Beard, 82 Ark. App. 607, 120 S.W.3d 160

(2003).

Regarding the objective findings requirement for an

aggravation type injury, I note that a claimant must

establish the existence of an alleged aggravation by

objective findings of an acute injury, and a claimant cannot

carry her burden of proof merely through objective findings

of preexisting degenerative conditions.  Liaromatis v.

Baxter County, 95 Ark. App. 296, 236 S.W.3d 524 (2006). 

Furthermore, a claimant is required to establish a causal

connection between any objective finding in the record and

the alleged compensable injury, even if the alleged

compensable injury is an aggravation of a preexisting

condition.  Ford v. Chemipulp Process, Inc., 63 Ark. App.

260, 977 S.W.2d 5 (1998). 

With regard to the causation requirement, a claimant is

not required to establish the causal connection between a

work-related incident and an injury by either expert medical

opinion or objective medical evidence.  See Wal-Mart Stores,

Inc. v. VanWagner, 337 Ark. 443, 990 S.W.2d 522 (1999).  In

fact, the Arkansas Courts have long recognized that a causal

relationship may be established between an employment-

related incident and a subsequent physical injury based on
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evidence that the injury manifested itself within a

reasonable period of time following the incident so that the

injury is logically attributable to the incident, where

there is no other reasonable explanation for the injury.

Hall v. Pittman Construction Co., 235 Ark. 104, 357 S.W.2d

263 (1962); Harris Cattle Company v. Parker, 256 Ark. 166,

506 S.W.2d 118 (1974).  However, if the disability does not

manifest itself until months after the accident, so that

reasonable men might disagree about the existence of a

causal connection between the accident and disability, the

issue becomes a question of fact for the Commission's

determination.  Kivett v. Redmond Co., 234 Ark. 855, 355

S.W.2d 172 (1962).

In the present case, the reports of Ms. Davidson’s

medical providers in evidence persuade this examiner that

Ms. Davidson’s low back symptoms did not manifest until

after her neck surgery in April of 2011, some seventeen

months after her accident in November of 2009.  Given the

length of time that elapsed between the accident and when

Ms. Davidson’s low back symptoms manifested, I find that Ms.

Davidson has failed to establish any causal connection

between her low back complaints beginning in 2011 and her

automobile accident in 2009.

In concluding that Ms. Davidson’s low back complaints

actually began at some point after her surgery in April of

2011, and not in November of 2009 as she testified, I am
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particularly persuaded by a December 7, 2011, report of Dr.

Jasen Chi, which contains a history of Ms. Davidson having

developed a left lower extremity radiculopathy after her

surgery in April. (C. Exh. 1 p. 9) I note that Dr. Chi’s

history in December of 2011 of Ms. Davidson’s radiculopathy

beginning in April of 2011 is also consistent with the first

reference to Ms. Davidson’s lower back anywhere in the

medical record - an MRI of her lower back performed in June

of 2011, i.e. approximately two months after the surgery in

April of 2011. (C. Exh. 1 p. 8)

In addition, whereas Ms. Davidson testified that she

was complaining about her back to Dr. Tullis, Dr. Nallu, Dr.

Rutherford, and other doctors after her accident, again this

examiner sees no indication of any low back complaints in

any physician’s records before the MRI was taken in June of

2011.  In fact, a survey completed on or about July 20,

2010, at Arkansas Specialty Orthopedics specifically has a

box checked for “no” with regard to Ms. Davidson having back

pain. (R. Exh. 1 p. 14) A survey completed for Dr. Nallu on

or about October 20, 2010, has a box specifically checked

“no” with regard to Ms. Davidson having back pain, as does

another survey completed for Dr. Nallu on or about

November 20, 2010. (C. Exh. 1 p. 4, R. Exh. 1 p. 18)

Likewise, Dr. Tullis’ report from March 28, 2011, has “neck”

and “pain” circled on the left side of the page, but the

word “back” is not circled. (C. Exh. 1 p. 6) Consequently,
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this examiner concludes that all of the medical reports

appear consistent with Ms. Davidson’s back and left leg

complaints actually manifesting some seventeen months after

her automobile accident at work, and not on November 2,

2009, as she contends occurred.

With regard to the objective findings requirement, the

only arguably objective abnormal findings that this examiner

located with regard to Ms. Davidson’s lower back are related

to the lumbar MRI performed in June of 2011.  I note that

this MRI was apparently performed for clinical indications

of back pain and left lower extremity paresthesias/

radiculopathy. (C. Exh. 1 p. 8, 9) I find that Ms. Davidson

has failed to establish by a preponderance of the credible

evidence that any findings from this MRI support the

existence of her alleged left leg radiculopathy or support

the existence of an acute low back injury in 2009.  

In reaching this conclusion, I find more credible the

findings of the radiologist who read the MRI, Dr. Brad

Pierce, than the subsequent findings of Dr. Carlos Roman,

who prescribed medication and performed injections on Ms.

Davidson.  Whereas Dr. Roman characterized the MRI as

indicating a herniated disc at L5-S1 with some impingement

of the right L5 nerve root, I find more credible Dr.

Pierce’s finding of a small broad-based right posterolateral

disc protrusion at L5-S1 that minimally contacts the right

S1 root sleeve without compression or displacement, and
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without thecal sac compression.  (C. Exh. 1 p. 8, 12) More

importantly, I point out that, whereas the doctors were

noting disc abnormality impinging or contacting either the

right L5 nerve or the right S1 nerve, Ms. Davidson’s

reported paresthesias/radiculopathy at the time was in her

left leg, not her right leg. (C. Exh. 1 p. 8, 9) There was

simply no mention of any possible left-sided nerve root

contact or impingement mentioned by any physician to account

for her reported left leg symptoms.  Consequently, I find

that Ms. Davidson’s 2011 left leg radiculopathy symptoms

were not supported by any of the findings in the MRI.

I likewise find that Ms. Davidson has failed to

establish on this record that any of the objective findings

in the MRI on June 30, 2011, support the existence of any

type of acute low back injury on November 2, 2009, for two

reasons.  First, as discussed above, the preponderance of

the credible evidence indicates that Ms. Davidson’s low back

pain did not even begin until at least seventeen months

after her accident on November 2, 2009.  Second, Ms.

Davidson has presented no credible explanation, from a

physician or otherwise, indicating that any of the objective

findings on her 2011 MRI are consistent with some type of

acute back injury that occurred in 2009, but then remained

asymptomatic for seventeen months thereafter.  Under these

circumstances, even if Ms. Davidson’s 2011 MRI findings

reveal the source of her current low back complaints, she
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has failed to establish any causal connection between the

objective 2011 MRI findings and her 2009 motor vehicle

accident over seventeen months earlier. 

Because I find (1) that Ms. Davidson’s low back and leg 

complaints did not begin until after April of 2011, (2) that

Ms. Davidson has not established that her back and leg

complaints are in any way related to her accident on

November 2, 2009, and (3) that Ms. Davidson’s alleged 2009

back injury is not supported by the objective findings in

the record, I see no basis to reach the respondents’

additional contention - that a subsequent motor vehicle

accident on September 13, 2011, is an independent

intervening cause of her lower back problems thereafter.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The Commission has jurisdiction of this claim.

2. The employer/employee relationship existed on
November 2, 2009, when claimant sustained
admittedly compensable injuries to her cervical
spine and left wrist.

3. The preponderance of the credible evidence
establishes that Ms. Davidson’s low back and left
leg complaints did not manifest until at least
that occurred seventeen months after her motor
vehicle accident on November 2, 2009.

4. Ms. Davidson has failed to establish that she
sustained a compensable back injury. 
Specifically, Ms. Davidson has failed to establish
a causal connection between her motor vehicle
accident that occurred on November 2, 2009, and
her back and left leg complaints that manifested
at least seventeen months later.  In addition, Ms.
Davidson has failed to establish that any of the
objective medical findings in the record support
the existence of her alleged 2009 lower back
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injury under circumstances where her low back
remained asymptomatic for seventeen months after
her 2009 accident.

ORDER

For the reasons discussed herein, this claim must be,

and hereby is, respectfully denied.  The respondents are

directed to pay the court reporter’s fees and expenses

within thirty (30) days of billing.  

IT IS SO ORDERED.

__________________________
MARK CHURCHWELL
Administrative Law Judge


