
BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION
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CHRISTOPHER G. CLEGG, Employee  CLAIMANT

S & G PLUMBING COMPANY, Employer  RESPONDENT

STATE AUTOMOBILE MUTUAL INSURANCE CO., Carrier RESPONDENT

OPINION FILED JULY 18, 2012

Hearing before ADMINISTRATIVE LAW JUDGE GREGORY K. STEWART in Springdale,
Washington County, Arkansas.

Claimant represented by EVELYN BROOKS, Attorney, Fayetteville, Arkansas.

Respondents represented by J. LESLIE EVITTS, III, Attorney, Fort Smith, Arkansas.

STATEMENT OF THE CASE

On June 20, 2012, the above captioned claim came on for a hearing at Springdale,

Arkansas.   A pre-hearing conference was conducted on April 12, 2012, and a pre-hearing

order was filed on that same date.   A copy of the pre-hearing order has been marked

Commission's Exhibit #1 and made a part of the record without objection.

At the pre-hearing conference the parties agreed to the following stipulations:

1.   The Arkansas Workers’ Compensation Commission has jurisdiction of the within

claim.

2.   The employee/employer/carrier relationship existed among the parties on all

relevant dates.

3.   Respondents have controverted this claim in its entirety.

At the time of the hearing the parties agreed to stipulate that claimant earned

sufficient wages to entitle him to the maximum compensation rates of $584.00 for total

disability benefits and $438.00 for permanent partial disability benefits.

At the pre-hearing conference the parties agreed to litigate the following issues:

1.   Compensability of injury to claimant’s back on January 23, 2012.
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2.   Temporary total disability benefits.

3.   Medical.

4.   Attorney fee.

The claimant contends that on January 23, 2012 he injured his back while working

for respondent.  Alternatively, claimant contends that he suffered a gradual onset injury

while employed by the respondent.  He contends he is entitled to temporary total disability,

related medical, and a controverted attorney fee. 

The respondents contend that claimant did not sustain a compensable injury during

the course and scope of his employment while he was performing employment related

services and, therefore, is not entitled to any benefits.  Additionally, the respondents state

that no compensable event is the major cause of claimant’s current disability or need for

medical treatment.  The respondents contend that the medical treatment sought by the

claimant is not authorized, reasonable, or necessary as a result of a work-related injury.

Additionally, respondents state that any additional medical treatment sought by the

claimant is not reasonable or necessary as a result of a compensable injury.

From a review of the record as a whole, to include medical reports, documents, and

other matters properly before the Commission, and having had an opportunity to hear the

testimony of the witness and to observe his demeanor, the following findings of fact and

conclusions of law are made in accordance with A.C.A. §11-9-704:

FINDINGS OF FACT & CONCLUSIONS OF LAW

1.   The stipulations agreed to by the parties at the pre-hearing conference

conducted on April 12, 2012, and contained in a pre-hearing order filed that same date,

are hereby accepted as fact.

2.   The parties’ stipulation that claimant was earning sufficient wages to entitle him

to the maximum compensation rates of $584.00 for total disability benefits and $438.00 for
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permanent partial disability benefits is likewise also accepted as fact.

3.   Claimant has failed to prove by a preponderance of the evidence that he

suffered a compensable injury to his back while employed by the respondent. 

FACTUAL BACKGROUND

The claimant is a 37-year-old man who began working for the respondent 15 years

ago.  The respondent is owned by the claimant’s father and it does both commercial and

residential plumbing.  Claimant testified that at times his job required heavy lifting which

included the lifting of water heaters, ground compaction machinery, and piping.  

Claimant testified that at the end of November and beginning of December 2011 he

began to notice abdominal, mid-section pains radiating from his front to the back.

Claimant sought medical treatment from his family physician, Dr. Bonner.  Dr. Bonner’s

medical report of that date indicates that claimant was complaining of low and mid-back

pain with radiation to the testicles.  He noted that claimant gave a history of the pain

beginning three weeks earlier and that claimant also complained of numbness and tingling

in his legs.  Dr. Bonner diagnosed claimant’s condition as acute backache and sciatica of

the left side.  Dr. Bonner prescribed medications, gave claimant an injection, and indicated

that an MRI scan of the claimant’s spine might be necessary.

Claimant testified that following this visit with Dr. Bonner he returned to work for the

respondent and continued performing his work until January 23, 2012.  Claimant testified

that on that date he was working at a residence running pipe to an add-on and had to work

bent over for most of the day.  He testified that: “It seemed that I was torn or something

excruciating came over me that caused me to not be able to finish my day.”  Claimant

testified that he had pain in the middle part of his body and back.  He further testified that

he went home, took some Advil, and laid down.  

The next morning, claimant testified that he telephoned his father and indicated that
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he would not be able to work that day but instead was going to the doctor.  The

documentary evidence indicates that claimant returned to Dr. Bonner on January 24, 2012

for complaints of low back pain.  Dr. Bonner again prescribed medication and also noted

that claimant previously had an MRI scheduled in Tulsa for later that week.  That same

date claimant also sought medical treatment from Dr. Masters, a chiropractic physician.

Claimant has not returned to work for the respondent or any other employer since

January 23, 2012.  Claimant has continued to receive medical treatment for complaints of

low back pain which has included medication and physical therapy.  Claimant also

underwent a lumbar MRI scan on January 31, 2012 which revealed degenerative disc

disease and a possible annular tear at the L5-S1 level.  Although further injections have

been recommended, claimant testified that he has been unable to afford that medical

treatment.

Claimant has filed this claim contending that he suffered a compensable injury while

working for respondent on January 23, 2012.  Alternatively, claimant contends that he

suffered a gradual onset injury to his back while employed by the respondent.  Claimant

seeks payment of temporary total disability benefits, medical benefits, and a controverted

attorney fee.

ADJUDICATION

Initially, claimant contends that he suffered a compensable injury to his back while

working for respondent on January 23, 2012.  Claimant contends that even though he had

some pre-existing back pain that something happened on that date which caused a

dramatic increase of pain such that he was unable to finish his job and has not been able

to work since that time.  This claim would involve a specific injury identifiable by time and

place of occurrence.  The Commission has stated in Henry Weaver v. Precision Packaging,

Full Commission Opinion filed February 2, 1995 (E400880), that pursuant to Act 796 of
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1993, the following must be shown in order to establish the compensability of an injury

occurring after July 1, 1993:

(1)  proof by a preponderance of the evidence of an injury
arising out of and in the course of his employment;

(2)  proof by a preponderance of the evidence that the
injury caused internal or external physical harm to the
body which required medical services or resulted in
disability or death;

(3)  medical evidence supported by objective findings,
as defined in Ark. Code Ann. §11-9-102(16), establishing
the injury;

(4)  proof by a preponderance of the evidence that the
injury was caused by a specific incident and is identi-
fiable by time and place of occurrence.   

After reviewing the evidence in this case impartially, without giving the benefit of the

doubt to either party, I find that claimant has failed to meet his burden of proof.  

As previously noted, the claimant first began having some type of back pain in

November 2011.  As a result, claimant sought medical treatment from Dr. Bonner on

December 5, 2011.  Dr. Bonner’s report of that date indicates that claimant gave a history

of his pain having begun three weeks earlier.  Other medical reports also confirm that

claimant’s low back pain began around Thanksgiving 2011.  This is reflected in Dr. Price’s

note of January 27, 2012 which reflects: “He reports that he hurt it around Thanksgiving

and progressively got unbearable.  He reports he was seen at First Care with medication

and shots and he was able to make it through the Christmas season but the pain never

subsided completely.”  

Furthermore, a note from Rehab Services dated February 2, 2012, indicates as an

onset of claimant’s complaints “11/24/11 (Thanksgiving).”  Likewise, a physical therapist

note dated February 3, 2012 indicates: “The patient presents to physical therapy with low

back pain that radiates into his left leg that started around Thanksgiving.”

Significantly, claimant sought medical treatment from Dr. Bonner on January 24,
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2012, one day after the incident at work.  Dr. Bonner’s medical report of that date does not

mention any history of injury having occurred one day earlier.  Instead, Dr. Bonner’s

medical report indicates that claimant was seen for a follow-up of the back pain which had

begun two months earlier.  He noted that the steroid injection given to claimant in

December had helped claimant’s pain but that the “last 2 weeks his back has started

hurting badly.”

Subsequent medical records from other physicians likewise fail to mention any

work-related injury on January 23, 2012.  

While it is true that claimant did apparently mention something to his father who

completed a First Report of Injury dated January 26, 2012, claimant did not give a history

of a work-related injury to his treating physicians.  In fact, Dr. Bonner was adamant that

claimant was not being seen for a work-related injury.  After claimant’s father filed a claim

with his workers’ compensation carrier, the carrier attempted to obtain medical records

from Dr. Bonner with regard to the work-related injury.  In a note from Dr. Bonner’s office

dated February 1, 2012, he states:

Received a fax today from State Auto Insurance, 
needing records from his WC injury on 01/23/2012,
I called and left Stephen a msg. stating we have
never seen this pt for WC, and that this is some-
thing we have to have approved ahead of time
before seeing the pt.  Also stated that he has been
for an MRI and it was not filed under WC either.

Claimant subsequently came by Dr. Bonner’s office and picked up a copy of his

medical records.  Dr. Bonner’s office notes dated February 8, 2012 contain the following

notations:

He is wanting to get a call back about him being 
denied for WC, because of records.  Pt came by
on 02/03/2012 and signed for all his medical
records to be sent to State Auto Insurance Co,
these were faxed on 02/03/2012.  Pt also requested
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to pick up copy of the records that was sent to the
insurance, we never seen this pt for WC, and when
the Co call [sic] I informed them of this and told
them I need a release signed by the pt, so they
called him and he came in.

Pt ended up filing for workers’ comp after his visit.
He is saying that they are denying it.  Pt states that
when he came in last December he said that he was
at work and then his back started to hurt.  He wants
workers’ comp to pay for it.

In order to meet his burden of proving by a preponderance of the evidence that he

suffered a compensable injury, claimant has the burden of proving that his injury arose out

of and in the course of his employment and that the injury was caused by a specific

incident identifiable by time and place of occurrence.  Here, claimant sought medical

treatment for low back complaints from Dr. Bonner on December 5, 2011.  Dr. Bonner’s

office notes of that date reflect no history of a work-related injury.  Claimant testified that

he had an incident which increased his back pain on January 23, 2012.  Claimant sought

medical treatment from Dr. Bonner the next day on January 24, 2012.  Dr. Bonner’s

medical records indicate that claimant’s back pain had begun two months earlier and again

no mention was made of an injury having occurred the day before which necessitated

claimant going home and not going to work on January 24.  Subsequent medical records

from other treating physicians and providers indicate that claimant indicated that his

problems began on Thanksgiving of 2011 and those records do not indicate that claimant

gave a history of a work-related injury having occurred on January 23, 2012.  Based upon

this evidence, I find that claimant has failed to meet his burden of proof.

In the alternative, claimant contends that he suffered a gradual onset injury to his

back while employed by the respondent.  A claimant requesting benefits for a gradual

onset injury to the back must prove by a preponderance of the evidence that (1) the injury

arose out of and in the course of his employment; (2) the injury caused internal or external

physical harm to the body that required medical services or resulted in disability; and (3)
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the injury was the major cause of the disability or need for treatment.  Wal-Mart Stores, Inc.

v. Leach, 74 Ark. App. 231, 48 S.W. 3d 540 (2001).  In addition, claimant must offer

objective medical evidence establishing the existence and extent of the injury.  Wal-Mart

Stores v. Leach, supra; Wal-Mart Stores v. VanWagner, 337 Ark. 443, 990 S.W. 2d 522

(1999).  

As with the specific injury, a claimant contending a gradual onset injury must prove

that the injury arose out of and in the course of his employment with the respondent.  With

respect to claimant’s contention regarding a gradual onset injury, I first note that claimant’s

contention of a gradual onset injury is contradicted in large part by his testimony that he

suffered a specific injury to his low back on January 23, 2012.  Irregardless of that

contradiction, I nevertheless find that claimant has failed to meet his burden of proving that

he suffered a gradual onset injury which arose out of and in the course of his employment

with respondent.  This finding is based upon the evidence previously discussed with

regard to the specific injury.  The medical records in this case do not contain a history of

a work-related injury either of a specific date or of a gradual onset.  Furthermore, as

previously noted, Dr. Bonner specifically indicated that he was not treating claimant for a

workers’ compensation injury.  Based upon this evidence as well as the remaining

evidence previously discussed, I find that claimant has likewise failed to prove that he

suffered a gradual onset injury to his low back as a result of his employment with

respondent.

ORDER

Claimant has failed to prove by a preponderance of the evidence that he suffered

a compensable injury to his low back while employed by the respondent.  Therefore, his

claim for compensation benefits is hereby denied and dismissed.

The respondents are ordered to pay the court reporter’s charges for preparing the
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hearing transcript in the amount of $281.50.

IT IS SO ORDERED.

                                                                          
GREGORY K. STEWART
ADMINISTRATIVE LAW JUDGE


