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Hearing before ADMINISTRATIVE LAW JUDGE GREGORY K. STEWART in Springdale,
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Claimant represented by J. RANDOLPH SHOCK, Attorney, Fort Smith, Arkansas.

Respondents represented by RANDY P. MURPHY, Attorney, Little Rock, Arkansas.

STATEMENT OF THE CASE

On April 23, 2012, the above captioned claim came on for a hearing at Fort Smith,

Arkansas.   A pre-hearing conference was conducted on February 22, 2012, and a pre-

hearing order was filed on February 23, 2012.   A copy of the pre-hearing order has been

marked Commission's Exhibit #1 and made a part of the record without objection.

At the pre-hearing conference the parties agreed to the following stipulations:

1.   The Arkansas Workers’ Compensation Commission has jurisdiction of the within

claim.

2.   The employee/employer/carrier relationship existed among the parties on

January 21, 2011 and February 8, 2011.

3.   The claimant sustained a compensable injury to her head, cervical spine, and

ears (hearing) on January 21, 2011.

4.   Respondent paid some benefits in connection with the January 21, 2011 injury.

At the time of the hearing the parties agreed to stipulate that claimant earned an

average weekly wage of $730.77 which would entitle her to compensation at the rate of

$487.00 for total disability and $365.00 for permanent partial disability benefits.
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At the pre-hearing conference the parties agreed to litigate the following issues:

1.   Compensability of injury on February 8, 2011 to cervical spine, low back,

bilateral hips, bilateral wrists, and bilateral shoulders.

2.   Related medical.

3.   Temporary total disability benefits.

4.   Attorney fee.

The claimant contends she suffered an accidental injury to her cervical spine, low

back, bilateral hips, bilateral wrists, and bilateral shoulders arising out of and in the course

of her employment on February 8, 2011 when she was rear-ended in a motor vehicle

accident.  This accident resulted in an aggravation of the injuries suffered in the January

21, 2011 incident, as well as resulting in new injuries to the aforementioned areas of the

body. 

The respondents contend that claimant’s injury did not arise out of or within the

course and scope of her employment with the respondent employer.  Respondents

contend that claimant’s injuries arose from a motor vehicle accident while she was driving

her own personal vehicle going to a doctor’s appointment.  Respondents further contend

the motor vehicle accident is an independent intervening event and that any problems after

that date that claimant is experiencing are related to the motor vehicle accident.

From a review of the record as a whole, to include medical reports, documents, and

other matters properly before the Commission, and having had an opportunity to hear the

testimony of the witness and to observe her demeanor, the following findings of fact and

conclusions of law are made in accordance with A.C.A. §11-9-704:

FINDINGS OF FACT & CONCLUSIONS OF LAW

1.   The stipulations agreed to by the parties at the pre-hearing conference

conducted on February 22, 2012, and contained in a pre-hearing order filed February 23,



3Callans (G109942/G201116)

2012, are hereby accepted as fact.

2.   The parties’ stipulation that claimant earned an average weekly wage of

$730.77 which would entitle her to compensation at the rate of $487.00 for total disability

benefits and $365.00 for permanent partial disability benefits is also hereby accepted as

fact.

3.   Claimant has met her burden of proving by a preponderance of the evidence

that she suffered a compensable injury to her cervical spine and left shoulder while

employed by respondent on February 8, 2011.  Claimant has failed to prove by a

preponderance of the evidence that she suffered a compensable injury to any other parts

of the body on that date.

4.   Respondent is liable for payment of all reasonable and necessary medical

treatment provided in connection with claimant’s cervical spine and left shoulder injury on

February 8, 2011.  In addition, respondent remains liable for any additional medical

treatment rendered to claimant for the January 21, 2011 injury through May 23, 2011, the

date claimant was released by Dr. Holder.

5.   Claimant is entitled to temporary total disability benefits from the date she last

worked for the respondent through a date yet to be determined.

6.   Respondent has controverted claimant’s entitlement to all unpaid indemnity

benefits.   

FACTUAL BACKGROUND

The claimant is a 47-year-old woman who graduated from high school and attended

one and a half years of college.  Claimant testified that she has primarily worked as a route

driver for various employers.  Claimant’s previous work-related injuries include an injury

to her right shoulder while working for Pepsi and a prior injury to her low back while

working for Sears some 15 to 20 years ago.
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The claimant worked for the respondent almost three years as a route sales

representative, delivering food products to customers.  Claimant suffered an admittedly

compensable injury to her head, cervical spine, and ear on January 21, 2011.  Claimant

testified that on that date she was standing on a side rail while pulling a customer’s

merchandise off the truck when she fell to the ground and struck her head.  Claimant was

apparently knocked unconscious for a brief period of time.  Claimant was seen at the St.

Edward’s emergency room on that date and was diagnosed as suffering from a head

contusion.  A CT scan taken that day revealed that claimant suffered from a scalp

hematoma.  Claimant’s treatment consisted of medication.  

Following that treatment claimant was referred to Dr. Holder who first evaluated

claimant on January 24, 2011.  Dr. Holder diagnosed claimant’s condition as a concussion

with scalp hematoma; secondary benign positional vertigo; and right anterior cervical

muscle strain.  Dr. Holder prescribed physical therapy, medication, and released claimant

to return to work with restrictions including no DOT driving.  Claimant did return to work

for the respondents but was unable to drive a truck due to the restriction placed upon her

by Dr. Holder.  As a result, claimant accompanied another route driver on deliveries.  

Claimant had an MRI of the brain scheduled for February 8, 2011, as a result of the

January 21, 2011 injury.  Claimant testified that respondent’s normal procedure is for

employees not to take off work prior to a doctor’s appointment, but to work until the time

of the appointment.  If the employee is driving a delivery truck they will drive the truck to

the appointment and then pick up with their route after the doctor’s appointment.  On

February 8 claimant was accompanying another delivery driver on his route.  The

respondent’s depot is in Van Buren and the route and her doctor’s appointment were in

Fort Smith.  In order to avoid the delivery driver taking the claimant to her appointment and

waiting, claimant testified that she was instructed by her supervisor, John Waltman, to

drive her vehicle from Van Buren to Fort Smith and park it at their first stop which was
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Gorman Towers.  Once claimant had parked her car she would then get in the truck with

the delivery driver and run the route until time to leave for her appointment, at which time

the driver would take her to her car, she would go to the appointment, and be picked up

later  in order to complete the route.

Accordingly, on February 8, 2011, the claimant was in the process of driving her car

from the respondent’s depot in Van Buren to Gorman Towers in Fort Smith.  Claimant was

being followed by the other delivery driver in one of respondent’s trucks.  Claimant testified

that as she was approaching a railroad track she stopped for a train when she was struck

from behind by the respondent’s truck.  Claimant testified that she did not believe she had

been injured at that time and she reported the incident to the respondent.  Claimant

testified that by the time she got to her MRI appointment she was having some tingling on

her left side and some pain on the right.  Claimant testified that when she asked the

respondent what to do about the new pain she was told that she could discuss it with Dr.

Holder at the time of her next visit which was scheduled for February 10, 2011.

The medical report from Dr. Holder dated February 10 indicates that claimant was

complaining of multiple body complaints including her upper back and neck, right and left

side, and trapezius to posterior neck area, right wrist and left wrist and thumb.  Dr. Holder

ordered an x-ray scan which revealed no acute bony injury.  Dr. Holder diagnosed

claimant’s condition as a motor vehicle accident with cervical strain and multiple body

aches as well as a post-concussion injury from January 21, 2011.  Dr. Holder continued

to treat claimant with medication for the January 21 concussion as well as physical therapy

and work restrictions.

At some point after this visit with Dr. Holder claimant was instructed that respondent

was not accepting the second injury as a compensable injury.  As a result, claimant sought

medical treatment from Dr. Knubley on March 7, 2011.  Dr. Knubley’s medical report of that

date indicates that claimant gave a history of her condition having improved until the time
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of the second injury.  Dr. Knubley recommended that claimant undergo an evaluation by

an ENT physician.  

In a report dated March 11, 2011, Dr. Holder noted that claimant’s symptoms

increased after the February 8 incident.  He concurred in Dr. Knubley’s referral to an ENT

and continued claimant on her medication.

In a report dated May 23, 2011, Dr. Holder released claimant for the injury related

to the January 21, 2011 fall.  He indicated that at that point in time claimant was being

followed by her family physician, Dr. Pettway, for the motor vehicle accident and was

currently undergoing physical therapy.  Shortly after this release by Dr. Holder claimant

was not permitted to return back to work for the respondent. 

The medical records subsequent to the release by Dr. Holder indicate that she

continued to receive medical treatment from Dr. Pettway who diagnosed claimant’s

condition as a cervical strain.  Dr. Pettway’s treatment consisted primarily of medication

and physical therapy.  Dr. Pettway’s medical records also indicate that she took claimant

off work during the course of her treatment.

Dr. Pettway eventually referred claimant to Dr. Cheyne, an orthopedist.  Dr. Cheyne

in a report of July 27, 2011, also diagnosed claimant as suffering from a cervical strain. Dr.

Cheyne’s treatment consisted of medication, a home stretching program, and physical

therapy.  Dr. Cheyne also took the claimant off work.

When claimant’s condition did not improve with conservative treatment, Dr. Cheyne

ordered a cervical MRI scan.  That scan was performed on September 14, 2011, and

revealed a central disc protrusion with an extruded fragment at the C6-7 level.  It also

revealed a disc protrusion at the C3-4 level.  In a report dated September 28, 2011, Dr.

Cheyne indicated that claimant should be referred to a neurosurgeon for a surgical

evaluation.  The medical reports do not indicate that claimant was ever evaluated by a

neurosurgeon, but instead indicate that Dr. Cheyne eventually referred claimant to Dr.
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Fisher for injections.  At the time of the hearing claimant had undergone two injections with

a third scheduled for a date after the hearing.

Claimant has filed this claim contending that she suffered a compensable injury to

multiple body parts on February 8, 2011.  She seeks payment of related medical treatment,

temporary total disability benefits, and a controverted attorney fee.

ADJUDICATION

Claimant contends that she suffered a compensable injury to multiple body parts as

a result of the accident which occurred on February 8, 2011.  Claimant’s claim is for a

specific injury identifiable by time and place of occurrence.  The Commission has stated

in Henry Weaver v. Precision Packaging, Full Commission Opinion filed February 2, 1995

(E400880), that pursuant to Act 796 of 1993, the following must be shown in order to

establish the compensability of an injury occurring after July 1, 1993:

(1)  proof by a preponderance of the evidence of an injury
arising out of and in the course of his employment;

(2)  proof by a preponderance of the evidence that the
injury caused internal or external physical harm to the
body which required medical services or resulted in
disability or death;

(3)  medical evidence supported by objective findings,
as defined in Ark. Code Ann. §11-9-102(16), establishing
the injury;

(4)  proof by a preponderance of the evidence that the
injury was caused by a specific incident and is identi-
fiable by time and place of occurrence.   

After reviewing the evidence in this case impartially, without giving the benefit of the

doubt to either party, I find that claimant has met her burden of proving by a

preponderance of the evidence that she suffered a compensable injury to her cervical

spine and left shoulder as a result of the accident on February 8, 2011.

Respondent contends that claimant’s injury did not arise out of and in the course
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and scope of her employment with the respondent, but rather that the injury arose from a

motor vehicle accident which occurred while she was driving her own personal vehicle.

Essentially, respondent contends that claimant was not performing employment services

at the time of her injury.  A compensable injury does not include an injury “which was

inflicted upon the employee at a time when employment services were not being

performed....”  A.C.A. §11-9-102(4)(B)(iii).  An employee is performing employment

services when he or she is doing something generally required by his or her employer.

Arkansas Methodist Hospital v. Hampton, 90 Ark. App. 288, 205 S.W. 3d 848 (2005).

Claimant was performing employment services if her injury occurred within the time and

space boundaries of her employment when she was carrying out the respondent’s

purposes or advancing its interest, either directly or indirectly.  Collins v. Excel Specialty

Products, 347 Ark. 811, 69 S.W. 3d 14 (2002).  

In this particular case, the claimant was doing something that was required by her

employer and she was advancing her employer’s interest directly.  As previously noted,

the respondent’s normal policy was for employees who were delivery drivers to take their

delivery truck and if they had a doctor’s appointment drive the delivery truck to the

appointment and then pick their route back up after the appointment.  In claimant’s

situation, she was specifically prohibited from driving the truck due to her prior work-

related injury.  However, respondent had assigned claimant to accompany another delivery

driver on a route.  In order to avoid having that driver take claimant to the doctor and wait,

claimant was instructed by her supervisor to drive her vehicle into Fort Smith and park it

at the first delivery stop at Gorman Towers.  Claimant would then accompany the delivery

driver on the route until it was time for her to go to her appointment.  Once claimant had

returned from her appointment she would again be picked up by the delivery driver and

accompany him on the remainder of the route.  It was while claimant was on her way to

park her car as instructed by her supervisor that she was struck from behind by the
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respondent’s delivery driver.

Claimant specifically testified that she was instructed to do this by her supervisor.

Q. Now, as far as parking your car - - driving your car from
Van Buren to Fort Smith to park it at Gorman Towers who told
you to handle it that way?

A. John.  It was discussed with John Waltman.

Q. John Waltman is who?

A. He was my supervisor.

I find under these circumstances that claimant was doing something that had been

required by her employer; namely driving her car to a parking lot in Fort Smith at the time

of the accident.  In addition, claimant was advancing her employer’s interest directly at the

time of the accident by parking her car in Fort Smith.  This allowed claimant to accompany

the driver on the route before leaving to go to her appointment and then continuing with

the driver on the remainder of the route after the appointment.  Clearly, this advanced the

respondent’s interest.

Accordingly, for the foregoing reasons, I find that claimant was performing

employment services at the time of the accident on February 8, 2011, and that her injury

arose out of and in the course of her employment with the respondent.  I also find that the

claimant’s injury was caused by a specific incident identifiable by time and place of

occurrence.

I find that claimant has proven by a preponderance of the evidence that she

suffered a compensable injury to her cervical spine and left shoulder on February 8, 2011.

However, I find that claimant has failed to prove by a preponderance of the evidence that

she suffered a compensable injury to other parts of the body on that date.  These other

parts would include the low back, bilateral hips, bilateral wrists, and claimant’s right

shoulder.  In order to prove a compensable injury, claimant must offer objective findings
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establishing an injury.  In this particular case, the medical reports indicate that muscle

spasms were noted in the claimant’s cervical spine and left trapezius area.  Furthermore,

claimant eventually underwent a cervical MRI scan which revealed a disc protrusion at the

C6-7 and C3-4 levels.  These are objective findings establishing an injury.  However, while

claimant had various other complaints, including complaints of low back pain, bilateral hip

pain, bilateral wrist pain, and right shoulder complaints, there are no objective findings

contained in the medical records establishing an injury to those body parts.  Therefore, I

find that claimant’s compensable injury consisted of an injury to her cervical spine and left

shoulder.

Finally, I find that the injury to claimant’s cervical spine and left shoulder caused

internal physical harm to her body which required medical services and resulted in

disability.

Accordingly, for the foregoing reasons, I find that claimant has met her burden of

proving by a preponderance of the evidence that she suffered a compensable injury to her

cervical spine and left shoulder as a result of the accident on February 8, 2011.

I find that respondent is liable for payment of all reasonable and necessary medical

treatment provided in connection with claimant’s cervical spine and left shoulder injury of

February 8, 2011.  I also find that respondent remains liable for any unpaid medical

treatment relating to the January 21, 2011 injury through May 23, 2011, the date she was

released by Dr. Holder.  In its contention, respondent contended that the February 8, 2011

injury was an independent intervening cause and that any problems after that date were

related to that accident, not the original compensable injury.  For reasons previously

discussed, I find that claimant did suffer a compensable injury to her cervical spine and left

shoulder; therefore, respondent remains liable for that medical treatment.

Finally, I find that claimant is entitled to temporary total disability benefits from the

date she last worked for the respondent through a date yet to be determined.  In order to
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be entitled to temporary total disability benefits, claimant has the burden of proving by a

preponderance of the evidence that she remains within her healing period and that she

suffers a total incapacity to earn wages.  Arkansas State Highway & Transportation

Department v. Breshears, 272 Ark. 244, 613 S.W. 2d 392 (1981).  I find that claimant has

remained within her healing period for the February 8, 2011 injury from the time of the

accident and continuing through a date yet to be determined.  The medical evidence

indicates that claimant has consistently remained under treatment of various physicians

for her condition and is currently undergoing a series of injections from Dr. Fisher with a

third injection scheduled after the date of the hearing.  In addition, I find that claimant has

suffered a total incapacity to earn wages since the date she last worked for the

respondent.  Immediately after her release by Dr. Holder claimant sought medical

treatment from Dr. Pettway on June 2, 2011.  On that date, Dr. Pettway completed a short-

term disability form indicating that claimant was disabled from working.  Subsequent

medical reports from Dr. Pettway indicate that claimant cannot return to work.  When

claimant came under the care of Dr. Cheyne, he likewise took claimant off work with his

most recent report dated April 10, 2012, indicating that claimant needs to remain off work

until she is seen back in the clinic after the injections from Dr. Fisher.  Based upon this

evidence which I find to be credible, I find that claimant has suffered a total incapacity to

earn wages.

Based on the foregoing, I find that claimant is entitled to temporary total disability

benefits beginning the date she last worked for the respondent and continuing through a

date yet to be determined.

AWARD

Claimant has met her burden of proving by a preponderance of the evidence that

she suffered a compensable injury to her cervical spine and left shoulder as a result of the
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accident on February 8, 2011.  Respondent is liable for payment of all reasonable and

necessary medical treatment provided in connection with that compensable injury as well

as any unpaid medical benefits relating to the original injury through the date claimant was

released by Dr. Holder on May 23, 2011.  Claimant has failed to prove by a preponderance

of the evidence that she suffered a compensable injury to any other parts of the body on

February 8.  Claimant is entitled to temporary total disability benefits from the date she last

worked for the respondent through a date yet to be determined.  Finally, respondent has

controverted claimant’s entitlement to all unpaid indemnity benefits.

Pursuant to A.C.A. §11-9-715(a)(1)(B), claimant’s attorney is entitled to an attorney

fee in the amount of 25% of the compensation for indemnity benefits payable to the

claimant.   Thus, claimant’s attorney is entitled to a 25% attorney fee based upon the

indemnity benefits awarded.   This fee is to be paid one-half by the carrier and one-half by

the claimant.   Also pursuant to A.C.A. §11-9-715(a)(1)(B), an attorney fee is not awarded

on medical benefits.

The respondents are ordered to pay the court reporter’s charges for preparing the

hearing transcript in the amount of $399.25.

All sums herein accrued are payable in a lump sum without discount and this award

shall bear interest at the maximum legal rate until paid.

IT IS SO ORDERED.

                                                                    
GREGORY K. STEWART
ADMINISTRATIVE LAW JUDGE


