
BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION
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BUDDY BURGESS, Employee  CLAIMANT

MCKEE FOODS, Employer  RESPONDENT

CANNON COCHRAN MANAGEMENT SERVICES, Carrier RESPONDENT

OPINION FILED SEPTEMBER 17, 2012

Hearing before ADMINISTRATIVE LAW JUDGE GREGORY K. STEWART in Springdale,
Washington County, Arkansas.

Claimant represented by MARK FREEMAN, Attorney, Fayetteville, Arkansas.

Respondents represented by CURTIS NEBBEN, Attorney, Fayetteville, Arkansas.

STATEMENT OF THE CASE

On September 5, 2012, the above captioned claim came on for a hearing at

Springdale, Arkansas.   A pre-hearing conference was conducted on July 11, 2012, and

a pre-hearing order was filed on that same date.   A copy of the pre-hearing order has

been marked Commission's Exhibit #1 and made a part of the record without objection.

At the pre-hearing conference the parties agreed to the following stipulations:

1.   The Arkansas Workers’ Compensation Commission has jurisdiction of the within

claim.

2.   The employee/employer relationship existed between the parties on April 1,

2009.

3.   Claimant sustained a compensable injury to his right wrist on April 1, 2009.

4.   The claimant was earning an average weekly wage of $779.95 which would

entitle him to compensation at the weekly rates of $520.00 for total disability benefits and

$390.00 for permanent partial disability benefits.

5.   Respondent has paid medical and temporary total disability benefits in the

amount of $19,908.57.
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At the pre-hearing conference the parties agreed to litigate the following issues:

1.   Claimant’s entitlement to permanent partial disability benefits based on an

anatomical impairment rating.

2.   Attorney fee.

The claimant contends he is entitled to a permanent impairment rating for his upper

extremity injury subsequent to surgery performed by Dr. Jeff Johnson.  In a report dated

November 15, 2011, Dr. Johnson indicated that claimant had no permanent impairment

pursuant to the Fourth Edition of the AMA Guidelines.  Claimant contends this is incorrect

and the Commission should apply an impairment rating. 

The respondents contend that based on the present medical records the claimant

is not entitled to a permanent anatomical impairment rating.

From a review of the record as a whole, to include medical reports, documents, and

other matters properly before the Commission, and having had an opportunity to hear the

testimony of the witness and to observe his demeanor, the following findings of fact and

conclusions of law are made in accordance with A.C.A. §11-9-704:

FINDINGS OF FACT & CONCLUSIONS OF LAW

1.   The stipulations agreed to by the parties at the pre-hearing conference

conducted on July 11, 2012, and contained in a pre-hearing order filed that same date, are

hereby accepted as fact.

2.   Claimant has failed to prove by a preponderance of the evidence that he is

entitled to permanent partial disability benefits based on an anatomical impairment rating

for his compensable injury.

FACTUAL BACKGROUND

The claimant is a 38-year-old high school graduate who has worked for the
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respondent for 18 years.  For the last six years claimant has worked as a truck technician

primarily performing inspections and oil changes on the respondent’s trucks.  Claimant

suffered an admittedly compensable injury to his right wrist on April 1, 2009.  On that date

the claimant was attempting to remove an oil plug from a truck when he felt a pop in his

wrist.  Claimant testified that he sought medical treatment approximately two hours later

when his wrist swelled and began hurting.

Claimant received his initial medical treatment from Dr. Moffitt and was diagnosed

with a sprain of his right wrist.  Claimant was instructed to use Ibuprofen and work without

restrictions.  When claimant’s wrist did not heal on its own Dr. Moffitt recommended

physical therapy.  When claimant’s condition did not respond to physical therapy Dr. Moffitt

recommended a referral to an orthopaedic surgeon and claimant was evaluated by Dr.

Sites.  In a report dated June 4, 2009, Dr. Sites diagnosed claimant’s condition as right

ulnar wrist pain with a strain of the triangular fibro-cartilage complex and distal radioulnar

joint.  Dr. Sites placed claimant in a long arm cast and limited him to work with his left

hand.  

Dr. Sites’ medical reports indicate that he eventually placed claimant in a short-arm

splint and ordered physical therapy.  In a report dated August 6, 2009, Dr. Sites noted the

physical therapy had worsened claimant’s condition, not made it better.  He noted that if

claimant’s condition had not improved in approximately four weeks claimant might need

a referral to a wrist specialist for an arthroscopic procedure.  Dr. Sites subsequently

ordered an EMG/NCV study which was performed on September 10, 2009, and revealed

right ulnar entrapment neuropathy across the cubital tunnel.  As a result, Dr. Sites referred

claimant to Dr. Cox, an elbow specialist, for an evaluation.  

Dr. Cox recommended a CT arthrogram which was performed on October 30, 2009

and revealed a central tear of the triangular fibrocartilage on November 25, 2009.  Dr. Cox

treated claimant with an injection.  When claimant’s pain returned after the injection Dr.
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Cox referred claimant to Dr. Johnson for an evaluation.  

Claimant underwent his first evaluation with Dr. Johnson on January 28, 2010, at

which time Dr. Johnson recommended surgery on the claimant’s wrist.  This surgery was

performed by Dr. Johnson on February 23, 2010, and his operative report of that date

indicates that he performed a right wrist arthroscopy with TFC debridement and a right

ulnar shortening osteotomy.  Dr. Johnson placed claimant in a cast and provided

restrictions and medications.  Dr. Johnson’s medical reports indicate that claimant

underwent physical therapy after the surgical procedure and that he continued to have

some post-surgical problems including pain in his wrist as well as numbness and tingling

in the ring and small fingers of his right hand.  Based upon these continued complaints Dr.

Johnson ordered a second NCV/EMG study which was performed by Dr. Moon on

December 16, 2010.  Dr. Moon indicates that the study was normal with no evidence of

median neuropathy and that the previously noted ulnar neuropathy had resolved.  

Following that study claimant returned to Dr. Johnson who noted that the nerve

conduction study was normal with no evidence of median or ulnar neuropathy as

previously noted.  He also noted that there were no positive findings on the EMG study.

He recommended that claimant continue wearing a splint and return in three months.

Claimant did return in three months on March 25, 2011, at which time Dr. Johnson

opined that claimant was at maximum medical improvement.  Claimant again returned to

Dr. Johnson on November 15, 2011, at which time claimant reiterated that claimant was

at maximum medical improvement and opined that based upon the Fourth Edition of the

AMA Guides claimant had an impairment of zero percent.

Claimant has filed this claim contending that he is entitled to permanent partial

disability benefits based upon an anatomical impairment rating.
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ADJUDICATION

Claimant has filed this claim contending that he is entitled to permanent partial

disability benefits based upon a permanent anatomical impairment as determined by the

Commission.  The claimant correctly notes that the Commission has the authority to

determine the correct impairment rating.  However, while the Commission does have that

authority, I find that claimant’s permanent impairment rating for his compensable wrist

injury is zero percent.

First, as previously noted, the claimant received a zero percent rating based upon

the Fourth Edition of the AMA Guides by Dr. Johnson in his report of November 15, 2011.

While the Commission is not bound by that rating, I find that Dr. Johnson’s opinion is

credible and entitled to great weight.  Dr. Johnson was the claimant’s authorized treating

physician and he performed surgery on the claimant’s right wrist.  Following that surgical

procedure Dr. Johnson continued to treat claimant for post-surgical complaints involving

pain in his wrist and numbness in his ring and small fingers.  Dr. Johnson ordered

additional testing in the form of an NCV/EMG study which was performed by Dr. Moon on

December 16, 2010, and read as normal.  That study indicates that there was no evidence

of median neuropathy and that the previously noted ulnar neuropathy had resolved. 

Based upon this study and his evaluation it was Dr. Johnson’s opinion that claimant

had suffered no permanent impairment as a result of his wrist injury.  Furthermore, I note

that the Fourth Edition of the AMA Guides does not provide for a permanent impairment

rating simply because a surgical procedure was performed.  Generally, the guides provide

for impairment if  there is a loss of use such as a loss of motion in the wrist.  Here, Dr.

Johnson in his report of March 25, 2011 noted that the claimant has “full and symmetric

range of motion as compared to the opposite side and, therefore, I do not think he has an

impairment rating related to his ulnar shortening osteotomy.”  In addition, as previously

noted, the most recent NCV/EMG study was read as normal with no evidence of median
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neuropathy and resolution of the ulnar neuropathy.

Based upon the foregoing evidence, I find that claimant has failed to prove by a

preponderance of the evidence that he is entitled to permanent partial disability benefits

based upon an anatomical impairment rating for his compensable right wrist injury.  Here,

Dr. Johnson, claimant’s authorized treating physician who performed surgery on claimant’s

wrist and treated him after the surgical procedure, opined that claimant had suffered no

permanent impairment.  Based upon that opinion which I find to be credible and entitled

to great weight as well as the normal findings on the EMG/NCV study and the finding of

full range of motion as compared to claimant’s other wrist, I find that claimant has failed

to meet his burden of proof.

ORDER

Claimant has failed to prove by a preponderance of the evidence that he is entitled

to permanent partial disability benefits based upon a permanent physical impairment rating

as a result of his compensable right wrist injury.  Therefore, his claim for compensation

benefits is hereby denied and dismissed.

The respondents are ordered to pay the court reporter’s charges for preparing the

hearing transcript.

IT IS SO ORDERED.

                                                                           
GREGORY K. STEWART
ADMINISTRATIVE LAW JUDGE


