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TERRY BRUSSTAR, Employee  CLAIMANT

UNIVERSITY OF ARKANSAS, Employer  RESPONDENT

PUBLIC EMPLOYEE CLAIMS, Carrier RESPONDENT

OPINION FILED OCTOBER 23, 2012

Hearing before ADMINISTRATIVE LAW JUDGE GREGORY K. STEWART in Springdale,
Washington County, Arkansas.

Claimant represented by CONRAD ODOM, Attorney, Fayetteville, Arkansas.

Respondents represented by TERRY LUCY, Attorney, Little Rock, Arkansas.

STATEMENT OF THE CASE

On October 10, 2012, the above captioned claim came on for a hearing at

Springdale, Arkansas.   A pre-hearing conference was conducted on April 18, 2012, and

a pre-hearing order was filed on that same date.   A copy of the pre-hearing order has

been marked Commission's Exhibit #1 and made a part of the record without objection.

At the pre-hearing conference the parties agreed to the following stipulations:

1.   The Arkansas Workers’ Compensation Commission has jurisdiction of the within

claim.

2.   The employee/employer relationship existed between the parties at all relevant

times.

3.   The claimant sustained a compensable injury to her left knee on September 3,

2008.

4.   Claimant was earning sufficient wages to entitle her to compensation at the

weekly rates of $522.00 for total disability benefits and $392.00 for permanent partial

disability benefits.
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5.   Respondent has accepted and is paying permanent partial disability benefits

based on a 7% rating to claimant’s lower extremity.

At the pre-hearing conference the parties agreed to litigate the following issues:

1.   Compensability of injury to low back.

2.   Medical treatment for low back.

At the time of the hearing claimant clarified that some of the medical records

introduced into evidence refer to an injury to claimant’s hip.  Claimant indicated that she

is not making a claim for a hip injury but has introduced those records because they

reference complaints of low back pain.

The claimant contends she suffered a compensable injury to her low back on

September 3, 2008.  She requests payment of medical treatment.

The respondents contend that they have paid claimant all benefits to which she is

entitled.

From a review of the record as a whole, to include medical reports, documents, and

other matters properly before the Commission, and having had an opportunity to hear the

testimony of the witness and to observe her demeanor, the following findings of fact and

conclusions of law are made in accordance with A.C.A. §11-9-704:

FINDINGS OF FACT & CONCLUSIONS OF LAW

1.   The stipulations agreed to by the parties at the pre-hearing conference

conducted on April 18, 2012, and contained in a pre-hearing order filed that same date,

are hereby accepted as fact.

2.   Claimant has met her burden of proving by a preponderance of the evidence

that she suffered a compensable injury to her low back as a result of a fall at work on

September 3, 2008.

3.   Respondent is liable for payment of all reasonable and necessary medical
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treatment provided in connection with claimant’s compensable low back injury.

FACTUAL BACKGROUND

The claimant is a 70-year-old woman who received a PhD in dance and related arts

from Texas Women’s University in 1978.  Claimant has taught for the respondent 31 ½

years.  At the time of her injury claimant was the Chair of the dance program and taught

technique, ballet technique, modern dance technique, and all dance theory classes.

Claimant also taught in the Honors College, Fine Arts Lecture, and choreographed for

concerts and the Fayetteville Dance Coalition.

Claimant suffered a compensable injury to her left knee on September 3, 2008.

Claimant testified that on that date there was an excessive amount of wind which had

blown open the front doors of the building which had resulted in leaves and moisture on

the floor.   As claimant was walking down the hall she slipped and fell, landing against a

wall.  Claimant testified that she hit the wall with her head, shoulder, hip, and arm.  She

testified that she was unconscious for about 30 seconds and that her kneecap was

“sticking out of her knee.”

Claimant was sent to Dr. Tom Coker who diagnosed claimant as suffering from a

fracture of her left patella after the fall.  Dr. Coker performed surgery to repair claimant’s

left patella on September 9, 2008.  Following the surgical procedure claimant underwent

physical therapy and Dr. Coker recommended that she wear a knee immobolizer at all

times when walking and sleeping.  Dr. Coker’s notes further reflect that claimant was

having trouble flexing her knee and as a result he eventually recommended a manipulation

procedure which he performed on January 21, 2009 during which time he also removed

wires and stitches in the claimant’s left knee.  Dr. Coker’s medical reports indicate that

claimant’s left knee condition improved and he released her to return to him as needed as

of April 30, 2009.  Respondent accepted the claimant’s left knee injury as compensable
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and paid appropriate compensation benefits.

Claimant testified that when she went to Dr. Coker’s office after her surgery to have

her staples removed from her knee she noticed problems with her low back.  Claimant

testified that up to this point in time she had been in bed since her accident with the

exception of getting out to go to the bathroom.  Claimant testified that as she was in Dr.

Coker’s foyer her back had a major spasm and she had to be placed in a wheelchair.  It

was her testimony that Dr. Coker gave her medication for low back complaints.

The medical records indicate that at some point claimant came under the care of

Dr. Cannon who provided claimant with injections which were of limited benefit.  Claimant

also underwent an evaluation by Dr. Randolph, an orthopaedic surgeon, on April 3, 2009.

Claimant has also sought medical treatment from a chiropractic physician and has

received pain medication from Dr. Schemel for a combination of pain in her low back

and/or hip.  Claimant underwent a left total hip replacement procedure on August 29, 2011,

and as previously indicated, is not making a claim with respect to that condition.

Claimant has filed this claim contending that she suffered a compensable injury to

her low back and requesting medical treatment.  

ADJUDICATION

If an injury is compensable, then every natural consequence of that injury is also

compensable.  Air Compressor Equipment v. Sword, 69 Ark. App. 162, 11 S.W. 3d 1

(2000).  A causal connection is generally a matter of inference, and possibilities may play

an important role in establishing that relationship.  Osmose Wood Preserving v. Jones, 40

Ark. App. 190, 843 S.W. 2d 875 (1992).  The determination of whether a causal connection

exists is a question of fact for the Commission.  Jeter v. B.R. McGinty Mechanical, 62 Ark.

App. 53, 968 S.W. 2d 645 (1998).  The test is whether there is a causal connection

between the two episodes.  Air Compressor Equipment v. Sword, supra.  Finally, there
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must be objective findings of a compensable consequence.  Barnes v. Alma School

District, Full Commission Opinion filed July 3, 2000 (E711749, E905201).  Here, I find that

claimant has met her burden of proving by a preponderance of the evidence that the

problems with her low back are a compensable consequence of her compensable left knee

injury.  In reaching this decision, I note that there are some indiscrepancies in the record

but find from a totality of the evidence that claimant has met her burden of proof.

First, as previously noted, claimant testified that she first noticed her back problem

when she went to Dr. Coker’s office to have her staples removed.  She went on to describe

having major spasms in her low back and Dr. Coker providing her medication for back

pain.  Dr. Coker’s medical reports do not reflect these complaints or his prescribing

medication at that time.  In fact, the first medical report from Dr. Coker mentioning

complaints of low back pain is dated January 12, 2009.  However, that medical report does

attribute claimant’s low back complaints to her walking gait resulting from her compensable

left knee injury.

She is walking with a cane or a crutch.  It’s bothering
her back, her hip and other joints.

The medical reports also contain a report from Dr. Schemel dated January 19, 2009

wherein he describes the history of claimant having injured her kneecap from a fall at work

and undergoing surgery.  Dr. Schemel also noted that claimant gave a history of having

injured her back and having symptoms related to that condition.  

At some point in time Dr. Coker apparently referred claimant to Dr. Randolph for her

complaints of back pain.  Dr. Randolph’s medical report of April 3, 2009 indicates that he

was evaluating claimant at the request of Dr. Coker following a new onset of back pain.

His note reflects a history of the back pain having begun in February.  It was unclear

whether this refers to February of 2008 or 2009.  Claimant testified that she has no

explanation for this February date.  Significantly, regardless of the February date, I note
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that Dr. Randolph’s medical report attributes claimant’s low back complaints to her change

in gait patterns.  Dr. Randolph ordered x-rays of the claimant’s lumbar spine which

revealed significant degenerative changes, particularly at the L4-5 and S1 levels.  Dr.

Randolph went on to diagnose claimant’s condition as degenerative disc disease and

spondylosis of the lumbar spine, now with acute back strain and spasm.  Furthermore, he

stated: “This exacerbation is likely secondary to change in gait patterns.”  Dr. Randolph

went on to refer claimant to pain management as it was his opinion that surgery was

unlikely to resolve claimant’s condition.

Dr. Randolph’s medical records also referred to claimant having seen Dr. Cannon

previously for left hip and back problems.  The first medical report in evidence from Dr.

Cannon is dated May 18, 2009.  However, it is clear from a review of Dr. Cannon’s report

that he had previously evaluated the claimant for these low back complaints prior to May

18, 2009.  In his report of that date he notes that he is seeing claimant for a follow-up for

her low back pain and that he had previously given claimant sacroiliac joint injections.

Significantly, he stated:

This all started when she slipped and fell at work
resulting in her having to undergo left knee surgery.

As previously noted, claimant also sought medical treatment from Dr. Eric Walker

at the Millennium Chiropractic Clinic.  In a report dated September 30, 2009, Dr. Walker

noted that the claimant had a history of a fall in September 2008 which resulted in the

dislocation of her left patella.  He furthermore noted that subsequent surgeries resulted in

a pronounced limp on the claimant’s left side which resulted in secondary lumbar pain.  Dr.

Walker went on to provide claimant with treatment in the form of manipulation.

Finally, in a report dated October 13, 2009, Dr. Schemel noted that the claimant

“has developed pain in her back probably secondary to her knee problems.”

In summary, while there are some inconsistencies present in the record, I find from
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reviewing the totality of the evidence that claimant has met her burden of proving by a

preponderance of the evidence that her low back complaints are causally related as a

compensable consequence of her left knee injury in September 2008.  First, I note there

is insufficient evidence that claimant had any complaints of low back pain prior to the fall

in September 2008.  Furthermore, Dr. Coker noted in his report of January 12, 2009 that

claimant’s use of a cane or crutch was causing problems with her back.  Because of

claimant’s back complaints he referred claimant to Dr. Randolph who indicated that

claimant’s exacerbation of her degenerative condition was likely secondary to a change

in gait pattern resulting from the compensable injury.  Likewise, Dr. Cannon in his report

of May 18, 2009 indicated that claimant’s low back problems began when she slipped and

fell at work and had to undergo left knee surgery.  Furthermore, according to Dr. Walker’s

report of September 30, 2009, and Dr. Schemel’s report of October 13, 2009, claimant’s

low back pain is secondary to her left knee condition.

Based upon these opinions expressed by claimant’s treating physicians regarding

claimant’s low back problems and its relationship to claimant’s compensable left knee

injury. I find that claimant has met her burden of proving by a preponderance of the

evidence that her low back complaints are a compensable consequence of her

compensable left knee injury.  With respect to objective findings, I note that claimant’s

treating physicians, specifically, Dr. Randolph in his report of April 3, 2009, observed

spasms in the claimant’s low back.  Spasms constitute objective findings establishing an

injury.  

Having found that claimant’s low back complaints are a compensable consequence

of her compensable left knee injury, respondent is liable for payment of all reasonable and

necessary medical treatment provided in connection with claimant’s compensable low back

condition.
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AWARD

Claimant has met her burden of proving by a preponderance of the evidence that

her low back complaints are a compensable consequence of her compensable left knee

injury.  Accordingly, respondent is liable for payment of all reasonable and necessary

medical treatment provided in connection with the compensable low back condition.

Pursuant to A.C.A. §11-9-715(a)(1)(B)(ii), attorney fees are awarded “only on the

amount of compensation for indemnity benefits controverted and awarded.”   Here, no

indemnity benefits were controverted and awarded; therefore, no attorney fee has been

awarded.   Instead, claimant’s attorney is free to voluntarily contract with the medical

providers pursuant to A.C.A. §11-9-715(a)(4).

The respondents are ordered to pay the court reporter’s charges for preparing the

hearing transcript in the amount of $308.50.

IT IS SO ORDERED.

                                                                   
GREGORY K. STEWART
ADMINISTRATIVE LAW JUDGE


