
BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

WCC NO. F710101

MARSHA BROWN, Employee  CLAIMANT

PASS YOUR PLATE, Employer  RESPONDENT #1

STATE FARM INSURANCE COMPANY, Carrier RESPONDENT #1

DEATH & PERMANENT TOTAL DISABILITY TRUST FUND             RESPONDENT #2

OPINION FILED AUGUST 9, 2012

Hearing before ADMINISTRATIVE LAW JUDGE GREGORY K. STEWART in Springdale,
Sebastian County, Arkansas.

Claimant represented by AARON MARTIN, Attorney, Fayetteville, Arkansas.

Respondent #1 represented by MELISSA WOOD, Attorney, Little Rock, Arkansas.

Respondent #2 represented by CHRISTY KING, Attorney, Little Rock, Arkansas, although
not present at hearing.

STATEMENT OF THE CASE

On July 11, 2012, the above captioned claim came on for a hearing at Springdale,

Arkansas.   A pre-hearing conference was conducted on March 14, 2012, and a pre-

hearing order was filed on that same date.   A copy of the pre-hearing order has been

marked Commission's Exhibit #1 and made a part of the record without objection.

At the pre-hearing conference the parties agreed to the following stipulations:

1.   The Arkansas Workers’ Compensation Commission has jurisdiction of the within

claim.

2.   The employee/employer/carrier relationship existed between claimant and

respondent #1 at all relevant times.

3.   The claimant sustained a compensable injury to her low back on May 18, 2007.

4.   Claimant was earning an average weekly wage of $354.00 which would entitle

her to compensation at the weekly rates of $236.00 for total disability benefits and $177.00

for permanent partial disability benefits.
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5.   Claimant reached maximum medical improvement on November 11, 2011.

6.   Respondent #1 has accepted and is paying permanent partial disability benefits

based on a 13% rating to the body as a whole.

At the pre-hearing conference the parties agreed to litigate the following issues:

1.   Claimant’s entitlement to permanent total disability benefits; or, in the

alternative, additional permanent partial disability benefits in the form of wage loss

benefits.

2.   Attorney fee.

The claimant contends she is entitled to permanent total disability benefits.  In the

alternative, the claimant contends she is entitled to additional permanent partial disability

in the form of wage loss benefits. 

Respondent #1 contends that all appropriate benefits have been and are continuing

to be paid.  Based on claimant’s average weekly wage at the time of her injury, it is

respondent’s contention that claimant should be able to find gainful employment making

as much money as she was at the time of her injury.  Nonetheless, vocational rehabilitation

was offered to claimant on January 4, 2012.  To date, she has not requested same.

Respondent #1 contends the claimant is not entitled to wage loss disability and/or

permanent and total disability associated with her work related injury.

Respondent #2 contends that if the claimant is found to be permanently and totally

disabled, the Trust Fund stands ready to commence weekly benefits in compliance with

A.C.A. §11-9-502.  Therefore, the Trust Fund has not controverted the claimant’s

entitlement to benefits.

From a review of the record as a whole, to include medical reports, documents, and

other matters properly before the Commission, and having had an opportunity to hear the

testimony of the witnesses and to observe their demeanor, the following findings of fact

and conclusions of law are made in accordance with A.C.A. §11-9-704:
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FINDINGS OF FACT & CONCLUSIONS OF LAW

1.   The stipulations agreed to by the parties at the pre-hearing conference

conducted on March 14, 2012, and contained in a pre-hearing order filed that same date,

are hereby accepted as fact.

2.    Claimant has met her burden of proving by a preponderance of the evidence

that she is permanently totally disabled as a result of her compensable injury.

3.   Respondent #1 has controverted claimant’s entitlement to permanent total

disability benefits.

FACTUAL BACKGROUND

The claimant is a 55-year-old woman who began working for the respondent in

2007.  Claimant’s job duties for respondent included customer service, food prep, cleanup,

computer work, and training new employees.  Claimant testified that the heaviest lifting she

performed was lifting 75 pound boxes of frozen foods.

The parties have stipulated that claimant suffered a compensable injury to her low

back on May 18, 2007.  Claimant testified that on that date she was working at the

Springdale location when a delivery of food was made.  This delivery included boxes of

frozen fish.  Claimant testified that as she was picking up the box of frozen fish she “felt

and heard my back pop.”  

Claimant eventually sought medical treatment from Dr. Kimberly Emerson before

coming under the care of Dr. Luke Knox, neurosurgeon.  According to Dr. Knox’s report

of July 17, 2007, claimant’s MRI scan revealed a herniated disc at the L5-S1 level.  Dr.

Knox initially treated claimant conservatively but subsequently determined that surgery

was necessary and that procedure was performed on February 19, 2008.  Dr. Knox’s

operative note of that date describes claimant’s disc herniation at the L5-S1 level as

“massive.” 
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Shortly after her surgery claimant moved to Texas to live with her daughter and

began receiving treatment at the Texas Back Institute from Dr. Cable.  The documentary

evidence contains various reports from Dr. Cable who has primarily treated claimant with

medication and the occasional injection.  At Dr. Cable’s request claimant has also been

evaluated by Dr. Zigler for surgical consultations in regard to her low back complaints.  Dr.

Zigler’s first evaluation of claimant occurred on November 25, 2008.  He indicated that a

review of an MRI scan revealed that claimant’s fusion was solid, her interbody grafts were

in good position, and there was no indication for additional surgical intervention.  As a

result, claimant returned to Dr. Cable for continued treatment which included a

recommendation for a pain program.  According to Dr. Cable’s medical reports, the

respondent denied Dr. Cable’s recommended treatment of the pain program.  Dr. Cable

also recommended that claimant undergo physical therapy for her low back complaints.

In a report dated March 8, 2011, Dr. Cable noted that claimant’s low back

complaints had worsened with claimant indicating that the pain was worse than when she

first received treatment some three or four years earlier.  As a result, Dr. Cable again

referred claimant to Dr. Zigler who evaluated claimant on March 29, 2011.  In his report

of that date Dr. Zigler recommended that claimant undergo facet injections.  Claimant has

since undergone facet injections and has had some relief from that treatment.

While claimant has continued to be treated by Dr. Cable with medication, she was

sent by respondent to Dr. Calhoun for an independent medical evaluation on November

11, 2011.  In a report of that date Dr. Calhoun indicated that in his opinion claimant had

reached maximum medical improvement.  As a result, he assigned claimant a permanent

physical impairment rating in an amount equal to 13% to the body as a whole which has

been accepted and paid by the respondent.

Claimant has filed this claim contending that she is permanently and totally disabled

as a result of her compensable injury.
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ADJUDICATION

Claimant contends that she is permanently totally disabled as a result of her

compensable low back injury.  Permanent total disability is defined as the inability because

of a compensable injury to earn any meaningful wages in the same or other employment.

A.C.A. §11-9-519(e)(1).  Claimant has the burden of proving by a preponderance of the

evidence that she suffers an inability to earn any meaningful wage in the same or other

employment.  A.C.A. §11-9-519(e)(2).  

In determining whether a claimant is entitled to benefits in excess of their permanent

physical impairment, the Commission may take into account various factors.  These factors

include the percentage of permanent physical impairment as well as the claimant’s age,

education, work experience, and any other matters reasonably expected to affect her

future earning capacity.  A.C.A. §11-9-522(b)(1).

After reviewing the relevant factors in this particular case, I find that claimant has

met her burden of proving by a preponderance of the evidence that she is permanently

totally disabled as a result of her compensable injury.

Initially, I note that claimant is 55 years old.  She is a high school graduate and has

a certificate from beauty school and a certificate from a travel agency school.  Claimant

also testified that she has some training in business management.  Claimant testified that

her travel agent certificate is current and allows her to file reports with the Airlines

Reporting Commission, book travel, and she is proficient in Apollo.  Apollo is a program

which allows travel agents to book airline reservations, hotels, and cars.  Apollo is a

program associated with certain airlines, while SABER is another program.  Claimant

testified that she does not have any training in SABER and that program allows the travel

agent to book airline reservations, hotels, cars, et cetera, with other entities such as

American Airlines.



6Brown (F710101)

Claimant’s prior jobs have included work at Silver Dollar City in the saloon show and

as a park tour guide.  Claimant also worked at the Diet Center in Independence, Kansas,

and owned and operated three different restaurants in Texas.  Claimant also  worked at

a travel agency where she supervised nine employees and organized trips for groups and

accompanied the groups on those trips.  Claimant testified that she has not worked at the

travel agency since 1996 or 1997.  As previously noted, claimant began working for

respondent in 2007.  

Claimant had a prior injury to her low back which resulted in surgery at the L5-S1

level in 1999.  For her most recent injury, claimant has been assigned a 13% permanent

physical impairment rating by Dr. Calhoun.  However, Dr. Calhoun did not indicate whether

or not claimant suffered from any physical restrictions.  After my review of the claimant’s

testimony which I find to be credible as well as the remaining evidence presented in this

case, I find that claimant does have physical limitations in her ability to return to work.

In support of their contention that claimant is capable of returning to work at a

sedentary-type job such as a travel agent, respondent relies upon the opinion of Tanya

Owen, a vocational rehabilitation counselor.  Owen prepared reports and testified at the

hearing.  It was Owen’s opinion that if claimant was capable of performing sedentary-type

work claimant had the appropriate skills to work as a travel agent, reservations agent, or

as a receptionist.  Owen testified that her analysis was based upon restrictions contained

in Dr. Cable’s report of November 13, 2009.  In the report of that date Dr. Cable placed

certain restrictions on the claimant’s ability to return to work.  He indicated that claimant

would be limited in her ability to bend, lift, stand, stoop, twist, crawl, and climb.  He

indicated that claimant would be limited to lifting 10 pounds from waist to shoulder with a

rare lift beyond that range.  He also noted that claimant could probably push/pull 20

pounds at most.  Furthermore, he noted that claimant had not undergone a functional

capacities evaluation and until such time as that evaluation was performed her restrictions
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would be considered permanent.  Dr. Cable’s letter setting forth these restrictions also

contains a notation from him indicating that claimant had not yet reached maximum

medical improvement.  In fact, these restrictions were assigned by Dr. Cable almost two

years before Dr. Calhoun opined that claimant had reached maximum medical

improvement.

More importantly, claimant subsequently developed additional complaints and Dr.

Cable placed more stringent restrictions on claimant’s ability to return to work.  In a report

dated March 30, 2011, in response to questions posed by the respondent, Dr. Cable again

indicated that claimant had not yet reached maximum medical improvement but he

anticipated that she would do so within six months.  Dr. Cable indicated that claimant was

not capable of returning to work without restrictions and in response to the question of

whether claimant could return to work with restrictions Dr. Cable stated: “Yes, but less than

sedentary work.”  This is the last restriction contained in the medical records with regard

to claimant’s ability to return to work.  Owen admitted at the hearing that all the positions

she identified for claimant were sedentary positions and that someone restricted to less

than sedentary work would not qualify for those positions and that someone with those

restrictions would not be able to find gainful employment because she was not aware of

any jobs that were less than sedentary.

I believe that claimant is not capable of performing sedentary work as indicated by

her unsuccessful effort to return to work as a travel agent.  Claimant testified that she

attempted to return to work as a travel agent after a discussion with Dr. Cable.  She

testified that she attempted to put together a cruise for a group and that this included

making a presentation to the group.  In order to make this presentation claimant had to

have help from her son who carried her books and all of her equipment.  Claimant testified

that she booked 16 or 17 cabins for this cruise and that this process took approximately

10 hours to perform on a computer.  In order to do this claimant had to work at home and
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was able to take breaks to sit or lay down as needed.  She testified that she was only able

to perform the work because she was able to do it at home and on her own time.  A

requirement for this activity was that claimant go on the cruise herself.  Claimant testified

that she was required to book excursions for the group and set up dining arrangements.

Also, if someone in the group had a problem she had to handle it.  Claimant testified that

she could not go on the excursions with the group as required and was not able to be at

dinners with the group as required.  She also testified that she had to take her son on the

cruise to help her perform her duties.

Claimant testified that while the surgery alleviated the pain in her legs she still

suffers from pain in her low back and hips.  She testified that she has difficulty sleeping

at night and that she can only stand 15 - 30 minutes without pain.  She has pain in her hips

when she walks and can only walk about a block.

After having had the opportunity to observe the claimant and her demeanor at the

hearing, I find her to be a credible witness and find that her testimony is entitled to great

weight.  Based upon her testimony which I find to be credible I find that claimant is not

capable of returning to work as a travel agent as evidenced by her unsuccessful attempt

to perform that job.  The claimant was certainly motivated to make an effort to return to

work, but was able to do the job only with help from her son and because she was able to

perform the work at home on her own time.  Even then, claimant was unable to fulfill all of

the job obligations such as accompanying the group on excursions and at dinner.

Furthermore, claimant could not perform this job without the help of her son.

Based upon claimant’s unsuccessful attempt to return to work as well as the

remaining evidence presented, I find that claimant’s ability to return to work is limited to

less than sedentary work as noted by Dr. Cable in his report of March 30, 2011.  In

reaching this decision, I have also taken note of the fact that claimant’s herniated disc

does not appear to have been a normal herniated disc but rather was described by Dr.
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Knox in his operative report as “massive.”  In outlining the procedure to be performed Dr.

Knox described it as a “rather horrendous undertaking.”  Since the time of that surgery

claimant has continued to have complaints of low back pain and takes various narcotic

pain medications.  In fact, Dr. Calhoun indicated that claimant “will require chronic narcotic

medications” and “intermittent injections for exacerbations.”  

Based upon all of the foregoing evidence, I find that claimant is permanently totally

disabled as a result of her compensable injury.  While claimant does have job skills which

would normally be transferrable, based upon claimant’s continued problems and her need

for chronic medications as well as intermittent injections for exacerbations, it does not

appear that claimant is capable of performing even a sedentary-type job.  This is

evidenced by her unsuccessful attempt to return to work as a travel agent.  In reaching this

decision, I also take note that claimant is receiving social security disability benefits

following this injury.

Finally, in reaching this decision I note that claimant was involved in a motorcycle

accident in March 2011.  Claimant testified that she asked a friend to show her how to ride

a motorcycle so that she could save money on gas.  As she was riding on the back of the

motorcycle with her friend a shock broke and she was thrown from the motorcycle.

Claimant testified that they were going only 10 to 15 miles an hour at the time of the

accident and that she had no new injuries to her back at that time, only bruising.

Claimant’s testimony is corroborated by the report of Dr. Zigler dated March 29, 2011.  In

his report of that date he notes that claimant had been involved in a motorcycle accident

which had caused some bruising but no new areas of pain.  Significantly, he stated: “I do

not see any significant acute change from her motorcycle accident and I believe that this

injury just is a contusion.”  Dr. Calhoun in his report of November 11, 2011 indicated that

claimant’s condition was complicated in part because of the motorcycle accident.

However, based upon the testimony of the claimant which I find to be credible as well as
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the report of Dr. Zigler, I do not find that any of claimant’s current complaints are related

to a motorcycle accident as opposed to her compensable low back injury.

AWARD

Claimant has met her burden of proving by a preponderance of the evidence that

she is permanently totally disabled as a result of her compensable low back injury.

Respondent #1 has controverted claimant’s entitlement to permanent total disability

benefits.

Pursuant to A.C.A. §11-9-715(a)(1)(B), claimant’s attorney is entitled to an attorney

fee in the amount of 25% of the compensation for indemnity benefits payable to the

claimant.   Thus, claimant’s attorney is entitled to a 25% attorney fee based upon the

indemnity benefits awarded.   This fee is to be paid one-half by the carrier and one-half by

the claimant.  

The respondents are ordered to pay the court reporter’s charges for preparing the

hearing transcript in the amount of $444.50.

All sums herein accrued are payable in a lump sum without discount and this award

shall bear interest at the maximum legal rate until paid.

IT IS SO ORDERED.

                                                                           
GREGORY K. STEWART
ADMINISTRATIVE LAW JUDGE


