
BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

WCC NO. F607472

GARY BROWN, Employee  CLAIMANT

SIMMONS PREPARED FOODS, INC., Employer  RESPONDENT #1

S.B. HOWARD & COMPANY, INC., Carrier/TPA RESPONDENT #1

DEATH & PERMANENT TOTAL DISABILITY TRUST FUND             RESPONDENT #2

OPINION FILED AUGUST 29, 2012

Hearing before ADMINISTRATIVE LAW JUDGE GREGORY K. STEWART in Fort Smith,
Sebastian County, Arkansas.

Claimant represented by EVELYN BROOKS, Attorney, Fayetteville, Arkansas.

Respondent #1 represented by TOD BASSETT, Attorney, Fayetteville, Arkansas.

Respondent #2 represented by CHRISTY KING, Attorney, Little Rock, Arkansas.

STATEMENT OF THE CASE

On August 6, 2012, the above captioned claim came on for a hearing at Fort Smith,

Arkansas.   A pre-hearing conference was conducted on March 28, 2012, and a pre-

hearing order was filed on that same date.   A copy of the pre-hearing order has been

marked Commission's Exhibit #1 and made a part of the record without objection.

At the pre-hearing conference the parties agreed to the following stipulations:

1.   The Arkansas Workers’ Compensation Commission has jurisdiction of the within

claim.

2.   The prior Full Commission opinion of June 29, 2011 is final.

3.   The claimant was earning sufficient wages to entitle him to compensation at the

weekly rates of $373.00 for total disability benefits and $280.00 for permanent partial

disability benefits.

4.   Respondent #1 and respondent #2 both accept claimant as permanently totally

disabled.
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At the pre-hearing conference the parties agreed to litigate the following issue:

1.   End of claimant’s healing period.

Subsequent to the pre-hearing conference the Trust Fund raised the issue of

whether respondent is liable for payment of a penalty pursuant to Commission Rule

099.28.

Respondent #1's contentions are set forth in its amended  pre-hearing

questionnaire contained in the transcript as Respondent #1's Exhibit #1.

Respondent #2's contentions are set forth in its amended pre-hearing questionnaire

contained in the transcript as Trust Fund’s Exhibit #1. 

From a review of the record as a whole, to include medical reports, documents, and

other matters properly before the Commission, the following findings of fact and

conclusions of law are made in accordance with A.C.A. §11-9-704:

FINDINGS OF FACT & CONCLUSIONS OF LAW

1.   The stipulations agreed to by the parties at the pre-hearing conference

conducted on March 28, 2012, and contained in a pre-hearing order filed that same date,

are hereby accepted as fact.

2.   Claimant reached the end of his healing period on January 29, 2008, the date

Dr. Morse assigned claimant a 52% impairment rating.

3.   Respondent #1 failed to file Form AR-D within thirty days of acknowledging

permanent and total disability liability.  Pursuant to Rule 099.28, respondent #1 is liable

for payment of a penalty in the amount of $15.00 per day up to the maximum of $10,000.00

beginning thirty days after June 30, 2009, and continuing through September 6, 2011, the

date the form was filed with the Fund.
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FACTUAL BACKGROUND

The claimant is a 48-year-old man who suffered a compensable injury while working

for respondent on April 23, 2006 when he was electrocuted while standing on a ladder

approximately 34 feet off of the ground.  As he was being electrocuted the claimant fell off

the ladder and landed approximately 14 feet on a “rim”.  Claimant was taken to the

emergency room at St. Edward’s with symptoms of shoulder pain, leg pain, pain throughout

his body, and an inability to walk.  Claimant was discharged on April 25, 2006 with

diagnoses of electrocution, dislocated and fractured right shoulder, and lacerated knees.

The claimant underwent surgery to repair the right shoulder dislocation and fracture

by Dr. Alberty on May 5, 2006.  Following that surgery the medical records indicate that

Dr. Alberty continued to monitor claimant’s medical treatment from various physicians for

a multitude of conditions.  Claimant underwent a neurological evaluation by Dr. Griggs on

July 26, 2006.  Dr. Griggs’ report notes that claimant suffers from possible peripheral

neuropathy; a history of electrical shock to the right arm; fracture/dislocation of the right

arm in fall; unexplained diarrhea and weight loss; and impotence of uncertain etiology.  Dr.

Griggs also noted that as a result of claimant’s injury he would need psychiatric care.

Claimant underwent a neuropsychological evaluation by Dr. Patricia Walz in

September 2006.  Dr. Walz diagnosed claimant’s condition as post-traumatic stress

disorder, acute; major depression; and cognitive deficits secondary to electrical shock

trauma.  Dr. Walz noted that claimant suffered from borderline intellectual functioning and

recommended that claimant undergo psychiatric treatment.  She also noted at that time

that it was possible that the claimant would not be able to return to work.

The medical records indicate that claimant received psychiatric treatment from Dr.

Chambers.  Dr. Chambers’ medical reports indicate that he has primarily treated claimant

with medication.  In his report of October 3, 2006, Dr. Chambers opined that claimant had

a physical brain injury from both a concussion and the electrical injury in addition to his
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post-traumatic stress symptoms.

In November 2007 claimant was referred to Dr. Michael Morse, a neurologist, for

an evaluation.  In a report dated November 12, 2007, Dr. Morse listed a multitude of

impressions including an electrocution injury that had caused both median and ulnar nerve

abnormalities in both upper extremities.  He also noted the shoulder fracture, a frozen

shoulder, a head injury related to the fall, neck pain, post-traumatic stress disorder,

burning in claimant’s knees and feet due to the electrical injury, hypertension and diabetes.

Significantly, Dr. Morse also stated in that report:

Given the severity and extent of his injuries, it is 
unlikely he will be able to return to work.

Dr. Morse’s next report was dated December 12, 2007.  Dr. Morse stated in that

report that within a reasonable degree of medical certainty it was his opinion that

claimant’s nerve injuries were directly related to the electrical injury.  He prescribed

claimant medication for pain in his arms and legs.  Dr. Morse also noted that claimant had

reached maximum medical improvement with regard to his orthopaedic injuries based upon

Dr. Alberty’s report of April 19, 2007, noting that claimant’s problems were not orthopaedic

at that point in time.

In letter dated January 29, 2008, Dr. Morse assigned the claimant a permanent

physical impairment rating based upon his carpal tunnel syndrome and ulnar neuropathy

which he felt was secondary to the electrocution injury.  Dr. Morse assigned the claimant

a 52% impairment rating to the body as a whole.

Shortly after this rating was assigned by Dr. Morse claimant and respondent #1

entered into an Agreed Order dated March 6, 2008, wherein respondent #1 agreed to

compensability of internal injuries due to electrocution and agreed to pay temporary total

disability benefits for a period from February 27, 2007 through January 29, 2008.

Respondent #1 and claimant also agreed that claimant had reached maximum medical
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improvement or the end of his healing period for his internal physical injuries on the date

he was assigned the impairment rating by Dr. Morse on January 29, 2008.

The medical records indicate that after Dr. Morse’s report of January 29, 2008, the

claimant continued to receive medical treatment for various complaints including diabetes

and gastrointestinal symptoms.  In addition, claimant has received pain management

treatment from Dr. Luo and he also underwent surgery by Dr. Arnold on April 30, 2010 to

repair a right knee chondral defect of the patella and lateral meniscus tear and surgery by

Dr. Arnold on January 28, 2011 to repair a left knee lateral meniscus tear and chondral

defect of the patella.  The medical evidence indicates that claimant continues to receive

medical treatment from Dr. Luo for pain management.  In addition, claimant has been

evaluated by Dr. Cox for bilateral shoulder adhesive capulitis, post-electrocution.  In a

report dated December 12, 2011, Dr. Cox indicates that surgery is to be scheduled on

claimant’s right shoulder.

Returning to the legal background of this case I note that on February 19, 2009, a

pre-hearing order was filed setting a hearing in April 2009 on the issue of whether

claimant’s diabetes was a compensable consequence of the April 23, 2006 injury.  By letter

dated April 24, 2009, respondent’s attorney indicated that respondent #1 was accepting

claimant’s diabetic condition as a compensable consequence of the electrocution and

would pay appropriate medical benefits.  

On April 28, 2009, claimant’s attorney sent a letter to the Trust Fund requesting that

it be joined as a party on the basis that claimant is permanently totally disabled as a result

of his work-related injury.  The Trust Fund acknowledged joinder in the claim on May 5,

2009.  

By letter dated June 30, 2009 respondent’s attorney sent a letter to claimant’s

attorney indicating that it was willing to accept claimant as permanently totally disabled

and proposed paying claimant permanent total disability benefits on a bi-weekly basis until
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its $75,000.00 liability had been fully paid out.  Accordingly, respondent #1 began paying

claimant permanent total disability benefits.

On April 13, 2011 a pre-hearing conference was conducted between claimant and

respondent #1 with regard to the issue of whether claimant was entitled to medical

treatment for his left knee and impotency.  A hearing was conducted on June 13, 2011 and

an opinion filed on June 29, 2011 finding that claimant was entitled to medical treatment

for his left knee including the surgery which had been performed by Dr. Arnold on January

28, 2011.  The opinion also found that claimant had failed to prove that his impotency was

causally related to the injury of April 23, 2006.  This opinion was subsequently affirmed

and adopted by the Full Commission on October 14, 2011.  

On January 7, 2011, Janna Craig of the Trust Fund sent a letter to Attorney Bassett

indicating that it had come to the Trust Fund’s attention that respondent #1 had

acknowledged liability for permanent total disability and was paying compensation

benefits.  Craig requested that respondent submit a completed Form AR-D as required by

Rule 099.28.  In a letter dated August 29, 2011, Craig  indicated to Attorney Bassett that

as of yet the Fund had not received Form AR-D as previously requested.  She further

noted that failure to timely file may result in a penalty as prescribed in Rule 099.28.  On

September 6, 2011, respondent filed Form AR-D with the Trust Fund.  That form indicated

that claimant’s healing period ended on February 1, 2008, and that its last payment of

compensation would occur on June 13, 2012.

The documentary evidence indicates that letters were sent from Craig to the

respondent’s adjuster, Leesa Davis, with regard to the impairment rating and additional

medical treatment the claimant was receiving.  Following the Commission’s opinion on

October 14, 2011, Craig wrote Davis inquiring as to whether respondent would appeal the

Full Commission opinion.  Craig indicated that it appeared that claimant had not yet

reached maximum medical improvement.  The documentary evidence contains various
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correspondence between Davis and Craig with respect to a proposed maximum medical

improvement date.  In a letter to Davis dated December 21, 2011, Craig indicated that the

Trust Fund would propose a maximum medical improvement date of June 28, 2011, which

would require respondent to pay permanent total disability benefits through May 5, 2015.

In a letter from Davis to Craig dated December 29, 2011, Davis disagreed with the

proposed date and instead indicated that it was respondent’s position that maximum

medical improvement occurred on January 29, 2008.  Therefore, respondent’s last

payment of permanent disability benefits would be January 11, 2012.

In an e-mail dated February 23, 2012, Craig asked Davis whether the respondent

had continued to pay weekly benefits to claimant and whether litigation would be

necessary with respect to the maximum medical improvement date.  Davis responded by

e-mail that per the respondent’s instructions claimant’s “weekly benefits have stopped.”

Subsequent to this e-mail the Trust Fund requested a hearing on the end of

claimant’s healing period.  The parties also on April 23, 2012 entered into an agreed order

indicating that the Trust Fund would begin making payments of permanent total disability

benefits to claimant as of January 30, 2012 and that these payments would be subject to

reimbursement by respondent if it was determined that the date of maximum medical

improvement was after January 29, 2008.

A hearing on the end of claimant’s healing period and the subsequently raised issue

of a penalty pursuant to Rule 099.28 was conducted on August 6, 2012.  

ADJUDICATION

The initial issue for consideration involves a determination of the end of claimant’s

healing period.  Respondent contends that claimant reached the end of his healing period

on January 28, 2008, and that all total disability benefits paid subsequent to that date
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constitute permanent total disability benefits for which respondent is entitled to a credit

against its $75,000.00 maximum.  On the other hand, the Trust Fund contends that

claimant did not reach the end of his healing period until at least June 28, 2011.

The healing period is “that period for healing of an injury resulting from an accident.”

A.C.A. §11-9-102(12).  The healing period ends when the claimant is as far restored as

the permanent nature of his injury will permit.   St. Edward Mercy Medical Center v. Dart,

2011 Ark. App. 583.  The question of when the healing period has ended is a factual

determination for the Commission.  Id.  

Obviously, this case is not a typical workers’ compensation case in that claimant

has suffered multiple injuries as a result of his electrocution and fall.  In fact, claimant still

remains under active care for his compensable injury with surgery to claimant’s right

shoulder being contemplated by Dr. Cox.  Even though the claimant continues to receive

medical care, I find that claimant’s healing period has ended because I find that the

claimant is as far restored as the “permanent nature of his injury will permit.”  Claimant

suffered multiple injuries as a result of his accident on April 23, 2006.  Those injuries

included neurological injuries for which claimant was evaluated by Dr. Morse.  In his

medical report dated January 29, 2008, Dr. Morse assigned claimant a 52% permanent

physical impairment rating to the body as a whole based upon those neurological injuries

which were secondary to the electrocution.  It should be noted that no party has

questioned the validity of this 52% rating assigned by Dr. Morse.  Given the 52% rating

assigned by Dr. Morse as well as other evidence in the record indicating that claimant had

an eighth grade education and that claimant’s intellectual functioning was borderline it

seems clear that claimant was permanently totally disabled as of the date Dr. Morse

assigned the 52% impairment rating.  By that point in time Dr. Walz had already indicated

that it was possible that claimant would not be able to return to work.  Furthermore, Dr.

Morse himself in his initial evaluation of November 12, 2007 had indicated:
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Given the severity and extent of his injuries, it
is unlikely he will be able to return to work.

While the claimant continued to receive medical treatment to include surgeries in

the form of scopes on both of his knees as well as continued psychiatric treatment and

treatment for his diabetic condition, those medical conditions under the circumstances

presented in this case do not contribute to claimant’s permanent inability to return to work.

If claimant had not received any additional medical treatment subsequent to January 29,

2008 for his knees or shoulders claimant would have still been considered permanently

totally disabled given the rating assigned by Dr. Morse as well as the remaining evidence.

The fallacy that benefits payable to claimant after January 29, 2008 should be

classified as temporary total disability is demonstrated by the fact that Dr. Cox in his

December 12, 2011 report indicates that surgery is to be scheduled on claimant’s right

shoulder.  If claimant remained in his healing period for the surgeries to his knees then he

would also remain in his healing period for any upcoming surgery.  Yet, even the Trust

Fund has already stipulated that claimant is permanently totally disabled.  A finding that

benefits should be labeled as temporary total disability benefits after all parties have

acknowledged and stipulated that claimant is permanently totally disabled would be

contrary to the law stating that the healing period ends when the claimant is as far restored

as the “permanent nature of his injury will permit.”

Here, the claimant was as far restored as the permanent nature of his injury would

permit at the time he was assigned the 52% rating to the body as a whole by Dr. Morse on

January 28, 2008.  No medical treatment the claimant received after that date had any

effect on the claimant’s ability to return to work or improve the permanent nature of his

condition.

Accordingly, for the foregoing reasons, I find that claimant’s healing period ended

at the time he was assigned the permanent physical impairment rating in an amount equal
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to 52% to the body as a whole on January 28, 2008.  At that time the claimant was as far

restored as the permanent nature of his injury would permit; namely, at that point in time

the claimant was permanently totally disabled irregardless of any future medical treatment.

The second issue involves the Trust Fund’s contention that respondent is liable for

a penalty for failure to timely file Form AR-D pursuant to Rule 099.28.  Subsection (B)(1)

of that rule indicates that employers or their designees shall file Form AR-D with the Death

& Permanent Total Disability Trust Fund within thirty days of acknowledging permanent

total disability.  Subsection (C)(1) indicates that failure to comply with the notice

requirement “shall” result in a penalty of $15.00 per day for each day an employer or its

designee fails to comply, up to a maximum penalty of $10,000.00.  That subsection also

indicates that the penalty may not be applied if the failure to provide notice is excused by

the Commission after a showing of good cause.

Here, respondent  accepted claimant as permanently totally disabled in a letter from

Attorney Bassett to Attorney Brooks dated June 30, 2009.  As a result, respondent began

paying claimant permanent total disability benefits.  However, respondent did not file the

required Form AR-D with the Trust Fund.  It was not until July 2011 that the Trust Fund

became aware that the respondent had acknowledged liability for permanent total disability

benefits.  In a letter from Janna Craig of the Fund to Attorney Bassett she indicated that

it had come to the Trust Fund’s attention that respondent had acknowledged liability for

permanent total disability benefits and was paying those benefits at that time.  She

requested that the respondent submit a completed Form AR-D as required by Rule 099.28.

A second letter was sent from Craig to Attorney Bassett dated August 29, 2011

indicating that as of that date the Trust Fund had not yet received the previously requested

Form AR-D.  Following that letter respondent filed Form AR-D on September 6, 2011.  That

form indicates that the respondent’s last payment of benefits would occur on June 13,

2012.
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As previously noted, Rule 099.28 states that an employer or its designee who fails

to comply with the notice requirements shall incur a penalty of $15.00 per day for each day

it fails to comply up to a maximum of $10,000.00.  However, the Commission may excuse

the failure to provide notice if good cause is shown.  In this particular case, while

respondent argues that good cause has been shown, I note that respondent has failed to

offer any explanation for its failure to timely file Form AR-D.  In fact, it took respondent

almost sixty days to properly file the form after it was initially requested by Craig in a letter

dated July 7, 2011.  It was only after a second letter was sent from Craig dated August 29,

2011 that the Form AR-D was forthcoming.

In response to the request for a penalty, respondent contends that the Fund should

have been aware of the agreed order acknowledging January 29, 2008 as the end of the

healing period and that the rating of 52% would likely lead to a finding that claimant was

permanently totally disabled.  However, the burden of filing the form and making that

determination is not on the Trust Fund, but rather on the employer or its designee pursuant

to Rule 099.28.  Even assuming that the Trust Fund was aware of the agreed order and

of the 52% rating, the Fund would still not have knowledge that the respondent was

accepting claimant as permanently totally disabled and paying benefits.

Respondent also indicates that no prejudice has occurred as a result of its failure

to file the form.  I would disagree.  First, I note that the Form AR-D filed by the respondent

indicates that its last payment would occur on June 13, 2012.  However, it was not until a

letter dated December 29, 2011 from Davis to Craig wherein respondent indicated that its

last payment would occur on January 11, 2012, less than two weeks later.  Furthermore,

as previously noted, respondent subsequently stopped payment of permanent total

disability benefits even though there was a dispute as to the end of claimant’s healing

period.  It was only because the Trust Fund agreed to pay permanent total disability

benefits and seek reimbursement that claimant continued to receive the permanent total
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disability benefits to which he is entitled.  

In my opinion, this situation is an example as to why the requirement of a timely

filing of Form AR-D is necessary.  If respondent had properly filed the form within thirty

days after it acknowledged liability for permanent total disability benefits on June 30, 2009,

a hearing could have been scheduled on the issue of the claimant’s healing period far

earlier than 2012 and the claimant would not have been in danger of going without

payment.

With respect to this issue, I note that previously Commission Rule 28 only required

the respondent to provide notice to the Trust Fund ninety days before its $75,000.00

liability would end.  At that time the penalty for failure to properly file the form was a

requirement that the employer continue to make payments until the notice requirements

were met.  In Coplin v. S & S Construction, 201 AWCC 136 (Claim No. E205334), the

Commission discussed the rationale of that reporting requirement and the penalty.  The

Commission noted that it had previously explained that one rationale of the requirement

was to make sure that the Fund had sufficient information to ensure in a timely manner that

adequate funds were available to pay all claims.  If carriers failed to timely notify the Trust

Fund of potential claims then the entire Fund would be in danger of collapse because the

Fund would lack sufficient information to ensure in a timely manner that sufficient funds

were available.  Therefore, the Commission noted that the solvency of the Fund was at

issue and compliance with Rule 28 was important.  The Commission in Coplin also noted

that there were other rationales for the rule and penalty.  The Commission noted that the

rule served to avoid stopping payments to claimants who are entitled to benefits and that

the rule provided a penalty for inadequate reporting and acted as a deterrent to

inadequate reporting as occurred in that particular case.

I find that the rationale set forth by the Commission in Coplin is applicable to the

current Commission Rule 099.28.  The first rationale is to prevent uninterrupted payments
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to claimants who are entitled to permanent total disability benefits.  Here, the Trust Fund

was notified on December 29, 2011 that respondent would make its last payment of

permanent benefits on January 11, 2012, less than two weeks later.  It was only after the

Trust Fund agreed to continue paying claimant permanent total disability benefits and seek

reimbursement that claimant’s benefits continued uninterrupted.  Finally, the penalty

serves to act as a deterrent to inadequate reporting as occurred in this particular case.

As previously noted, Commission Rule 099.28(C)(1) does allow the Commission to

excuse the failure to provide notice if good cause has been shown. In this particular case,

respondent has offered no explanation, much less good cause, for its failure to timely file

Form AR-D.  Given the respondent’s failure to show good cause as to why the form was

not timely filed as well as the fact that claimant’s benefits were put at risk with less than

two weeks notice before they were cut off, I find that a penalty is justified under these

circumstances.  That penalty shall be in the amount of $15.00 per day beginning 30 days

after June 30, 2009, the date respondent accepted liability for permanent total disability

benefits and continuing through September 6, 2011, the date Form AR-D was filed.  Since

this would exceed the maximum of $10,000.00, the penalty is limited to $10,000.00.

While the amount of this penalty may seem excessive, I note that Rule 099.28 does

not require a finding of willful or intentional conduct in failing to timely file Form AR-D.  It

does excuse the failure if good cause is shown.  As previously noted, no explanation was

offered in this case.  I also note that the rule states that it “shall” result in a penalty unless

good cause is shown, not “may” result in a penalty.  Finally, the rule states the penalty

shall be $15.00 per day, not “up to $15.00" per day.

ORDER

Claimant’s healing period for his compensable injury ended on January 29, 2008,

the date he was assigned a 52% impairment rating to the body as a whole for neuropathy
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by Dr. Morse.  Respondent is entitled to a credit for all permanent total disability benefits

paid subsequent to that date up to its maximum of $75,000.00.  Respondent failed to timely

file Form AR-D and is liable for a penalty in the amount of $10,000.00.  Finally, having

requested a hearing on the end of the healing period as well as the issue of a penalty, the

Death & Permanent Total Disability Trust Fund is liable for payment of the hearing

transcript in the amount of $621.00.

IT IS SO ORDERED.

                                                                           
GREGORY K. STEWART
ADMINISTRATIVE LAW JUDGE


