
BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

WCC NOS. F802743/F801200/F801498

CAROL BROONER, Employee  CLAIMANT

JOHN BROWN UNIVERSITY, Employer  RESPONDENT #1

GUIDEONE MUTUAL INSURANCE COMPANY, Carrier RESPONDENT #1

TRAVELERS INSURANCE COMPANY, Carrier                                  RESPONDENT #2

OPINION FILED AUGUST 1, 2012

Hearing before ADMINISTRATIVE LAW JUDGE GREGORY K. STEWART in Springdale,
Washington County, Arkansas.

Claimant represented by EVELYN BROOKS, Attorney, Fayetteville, Arkansas.

Respondent #1 represented by MICHAEL E. RYBURN, Attorney, Little Rock, Arkansas.

Respondent #2 represented by PHILLIP CUFFMAN, Attorney, Little Rock, Arkansas.

STATEMENT OF THE CASE

On June 28, 2012, the above captioned claim came on for a hearing at Springdale,

Arkansas.   A pre-hearing conference was conducted on April 25, 2012, and a pre-hearing

order was filed on that same date.   A copy of the pre-hearing order has been marked

Commission's Exhibit #1 and made a part of the record without objection.

At the pre-hearing conference the parties agreed to the following stipulations:

1.   The Arkansas Workers’ Compensation Commission has jurisdiction of the within

claim.

2.   The employee/employer/carrier relationship existed between the parties at all

relevant times.

At the pre-hearing conference the parties agreed to litigate the following issues:

1.   Compensability.

2.   Medical treatment.
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3.   Temporary total disability benefits from February 13, 2008 through May 31,

2008.

4.   A.C.A. §11-9-505(a) benefits from June 1, 2008 through a date yet to be

determined.

5.   Attorney fee.

At the time of the hearing claimant chose to reserve as an issue her entitlement to

temporary total disability benefits.  In addition, she clarified that the beginning date for

A.C.A. §11-9-505(a) benefits would be February 13, 2008.    

The claimant contends that she suffered a gradual onset injury caused by

exposures to chemicals that began on or about June 1, 2007 with the last injurious

exposure occurring on February 12, 2008.  Claimant contends that she is entitled to

payment of medical benefits, benefits pursuant to A.C.A. §11-9-505(a) beginning on

February 13, 2008, and a controverted attorney fee.

Respondent #2 contends that claimant did not suffer a compensable injury on June

1, 2007 or any other date while employed by the respondent.  Respondent #2 also

contends that claimant did not comply with the occupational disease statute by providing

written notice within 90 days of the first distinct manifestation of injury.  Finally, respondent

#2 contends that an effort was made to accommodate claimant with respect to her claim

for A.C.A. §11-9-505(a) benefits.  

From a review of the record as a whole, to include medical reports, documents, and

other matters properly before the Commission, and having had an opportunity to hear the

testimony of the witnesses and to observe their demeanor, the following findings of fact

and conclusions of law are made in accordance with A.C.A. §11-9-704:

FINDINGS OF FACT & CONCLUSIONS OF LAW

1.   The stipulations agreed to by the parties at the pre-hearing conference
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conducted on April 25, 2012, and contained in a pre-hearing order filed that same date,

are hereby accepted as fact.

2.   By agreement of the parties, respondent #1 is dismissed as a party to this claim.

3.   Claimant has failed to prove by a preponderance of the evidence that she

suffered a compensable injury while employed by respondent.

FACTUAL BACKGROUND

The claimant is a 56-year-old woman who was hired in June 2006 to perform

custodial work for respondent.  Claimant’s job duties included responsibility for cleaning

offices, bathrooms, setting up for banquets, cleaning windows, taking out trash, and

cleaning sinks and toilets with chemicals.  

Claimant contends that she suffered a compensable gradual onset injury as the

result of exposure to chemicals which began on June 1, 2007, and continued through the

last injurious exposure on February 5, 2008.  Claimant testified that on June 1, 2007, a

significant amount of cleaning was taking place at the school because the students had

gone home.  This cleaning included a bathroom that had a lot of black mold.  Claimant

testified that her supervisor mixed two chemicals together and sprayed them in the

bathroom.  She testified that when she walked into the bathroom the chemicals “went in

my face and in my lungs.”  Claimant testified that she opened up a window, turned on the

air conditioner, and after getting some fresh air began to clean.  Claimant testified that she

noticed two empty bottles in the bathroom, a bottle of bleach and a bottle of a product

named Gone.  Claimant testified that after she started cleaning she became dizzy,

developed a shortness of breath, and lost focus.  Claimant testified that she called her

supervisor, Earl Duley, and requested permission to cease working for a period of time.

According to claimant Duley told her to continue cleaning and she was in the bathroom for

approximately one and a half to two hours.  
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Claimant testified that she completed her shift that day but that the next day she

was dizzy and gasping for air.  As a result, her husband took her to the emergency room

at Hastings Indian Hospital.  Claimant testified that she returned to work that day and took

a note from her physician indicating that she was not to be exposed to chemicals but she

was returned to her same job duties.

Subsequent to that date the claimant continued to work for the respondent as a

custodian until February 12, 2008.  The documentary evidence indicates that during this

period of time claimant continued to go to and receive treatment from the Hastings Indian

Hospital for various complaints.  When claimant indicated that she could not be exposed

to any type of chemical, her employment ceased on February 12, 2008.  

Claimant has filed this claim contending that she suffered a gradual onset injury in

the form of a chemical exposure that began on or about June 1, 2007 with the last injurious

exposure occurring on February 12, 2008.  She seeks payment of medical treatment,

benefits pursuant to A.C.A. §11-9-505(a), and a controverted attorney fee.

ADJUDICATION

Initially, it should be noted that at the time of the hearing the claimant and

respondent #2 agreed to dismiss respondent #1 as a party to this claim since respondent

#1 was on the risk until December 31, 2006, and there is no contention of an injury prior

to that date.  Accordingly, respondent #1 was dismissed as a party.

Claimant contends that she suffered a gradual onset injury as a result of exposure

to chemicals beginning on or about June 1, 2007 with the last injurious exposure occurring

on February 12, 2008.  Injuries relating to occupational disease are governed by the

provisions set forth in A.C.A. §11-9-601, et al.  In order to prove a compensable

occupational disease, claimant has the burden of proving by a preponderance of the

evidence that a causal connection exists between her occupation or employment and the
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occupational disease itself.  After reviewing the evidence in this case impartially, without

giving the benefit of the doubt to either party, I find that claimant has failed to meet her

burden of proof.

First, I note that it is claimant’s contention that she was exposed to fumes resulting

from the mixture of bleach and another chemical named Gone by her supervisor.  Claimant

contends that these chemicals were mixed together by Duley and then sprayed in a

bathroom which she subsequently walked into and breathed in.  However, there is no

indication that any chemicals were ever mixed together by Duley.  Instead, it is claimant’s

assumption that two different chemicals were mixed together by Duley based upon the fact

that she saw two empty bottles in the bathroom.

Q. But you don’t know that they were mixed?

A. No, I don’t know.

Q. Is Gone a bleach-based cleaning compound?

A. No.  Well, I don’t know.  I don’t know what the
compound is for the chemical compound.

Q. Okay.  So you are assuming that something had
been mixed and had an adverse effect on you; is that
right?

A. Yes.

Not only has claimant assumed that there was a mixing of chemicals together by

Duley, but there is also an assumption by her that these chemicals were different and thus

created fumes which led to her subsequent problems.  Introduced into evidence is the

Material Safety Data Sheet for the product Gone.  That data sheet indicates that the

primary component in Gone is sodium hypochlorite.  Sodium hypochlorite is commonly

known as bleach.  Therefore, it would appear that even if Gone had been mixed with

regular bleach that the compound was not a mixing of two different chemicals but instead

was the mixing of bleach with bleach.
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I also note that there is some confusion and contradiction regarding the alleged

date of injury when this initial exposure occurred.  Claimant testified that her initial

exposure occurred on June 1, 2007 and that she sought medical treatment from the

Hastings Emergency Room the next day on June 2, 2007.  However, claimant’s testimony

is not supported by the medical records.  Medical records from Hastings Hospital indicate

that claimant was seen on June 1, 2007, and that a urine and blood test was given to

claimant.  There is no indication that these tests were performed as a result of claimant’s

complaints involving a chemical exposure or any other type of injury with the respondent.

There is a notation indicating that claimant suffers from underlying medical problems that

can be worsened by exposure to inhaling chemicals and as a result it was recommended

that claimant not be exposed to chemicals.

The medical records indicate that claimant returned to Hastings Hospital on June

15, 2007.  At that time claimant did give a history of having been exposed to mixed

chemicals several days earlier.  Claimant gave a history of suffering from swollen eyes,

wheezing, and difficulty breathing.  However, the examination by the treating physician

does not support a finding consistent with those complaints.  Instead, the examination

indicates that claimant’s eyes were not red, her lungs were clear, cardiac was regular and

her mucus membrane was soft and moist.  The medical report also indicates that claimant

uses an Albuterol inhaler because of chest tightness.  This medical report also goes on

to indicate that claimant could perform some tasks involving certain chemicals and

claimant should not perform tasks involving other chemicals.

A medical report from Hastings dated October 17, 2007 indicates that claimant has

a diagnosis of hyperthyroidism, asthma, and anxiety.  Medical reports from the hospital

also indicate that claimant had suffered an injury at Atwood’s on September 16, 2007 at

which time she had injured her left wrist, shoulder, and nose.  Subsequent medical reports

indicate that since breaking her nose in that fall the claimant had suffered from difficulty
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breathing.

On January 14, 2008, claimant was seen at Hastings for treatment and management

of asthma, hyperthyroidism, and anxiety.  Claimant made complaints indicating that it hurt

to swallow in her chest and neck.  She also stated that her legs would give out while

walking.  The next day on January 15, 2008, claimant was again seen at Hastings

complaining of weakness and chest pain.  She described her pain as feeling “like elephant

sitting on chest.”  As a result of these complaints claimant underwent a significant

evaluation including chest x-rays.  The x-ray revealed a pulmonary nodule in the claimant’s

right lower lung.

In a report dated January 30, 2008, claimant was released to return to work in a

“non-chemical environment due to her asthma symptoms.  No chemical or mixing of

chemicals should be in contact or near place of work.”  It was after this report that claimant

subsequently ceased her employment with respondent when respondent was unable to

find claimant a job which did not involve any contact with chemicals.

Claimant returned to Hastings on February 22, 2008 complaining of chest and lung

pain which had begun 15 minutes earlier after walking up some stairs.  Following these

complaints a biopsy of the claimant’s lung nodule was performed on February 28, 2008.

The biopsy report of that date indicates that claimant gave a history of exposure to heavy

metals and toxic chemicals.  There is no indication that claimant’s employment with

respondent exposed her to any contact with heavy metals.  The biopsy report indicates

that the findings were suggestive of a granuloma formation.  It went on to note that a

specific etiology was not identified.  

Claimant subsequently sought medical treatment from Hastings on April 11, 2008

and the report of that date indicates that claimant suffers from pulmonary fibrosis and

notes that claimant works with a lot of chemicals at work.  I note that at the time of this

report claimant had not worked for the respondent for two months and there is no
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indication that claimant’s pulmonary fibrosis was related or that it had been aggravated by

exposure to chemicals at work with the respondent.  As previously noted, the biopsy of the

claimant’s lung nodule indicated that a specific etiology had not been identified.

In short, claimant has the burden of proving by a preponderance of the evidence

that a causal connection exists between her respiratory problems and her employment with

the respondent.  I find based upon the evidence presented that claimant has failed to meet

that burden of proof.  First, as previously discussed, there is no indication that any

chemicals were mixed together by claimant’s supervisor on June 1, 2007.  Furthermore,

to the extent that any chemicals were mixed together, it appears that both of those

chemicals were bleach, not two different chemicals.  It appears that  claimant suffers from

asthma and as a result her treating physicians have recommended that she not work

around certain chemicals.  There is no indication that claimant’s work with the respondent

caused or aggravated this asthmatic condition.  Furthermore, a nodule has been noted in

the claimant’s right lower lung.  A biopsy of that nodule indicates that a specific etiology

has not been identified.  While claimant attributes this nodule formation to her work with

the respondent, such a finding is not supported by the biopsy report or the remaining

credible evidence.  Furthermore, despite claimant’s testimony that her doctors have related

her asthmatic condition to her employment and exposure to chemicals with respondent,

I find insufficient evidence supporting that contention.

In response to claimant’s contention that she suffered a compensable injury, I also

note that a claimant may have an injury which occurs as a result of a one time exposure

to a particular chemical and thus not governed by the provisions of the occupational

disease statute.  However, even for a one time exposure injury claimant has the burden

of proving a causal connection.  Based upon the evidence previously discussed, I find that

claimant has failed to meet that burden of proof.

Based upon the foregoing evidence, I simply find that claimant has failed to meet
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her burden of proving by a preponderance of the evidence that her respiratory problems

are causally related or have been aggravated by her employment with the respondent.

Therefore, she has failed to prove by a preponderance of the evidence that she suffered

a compensable injury.

ORDER

Claimant has failed to prove by a preponderance of the evidence that she suffered

a compensable injury while employed by the respondent.  Therefore, her claim for

compensation benefits is hereby denied and dismissed.

The respondents are ordered to pay the court reporter’s charges for preparing the

hearing transcript in the amount of $506.90.

IT IS SO ORDERED.

                                                                             
GREGORY K. STEWART
ADMINISTRATIVE LAW JUDGE


